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Fob  the  District  of  Columbia  Circuit 


Case  No.  12,942 

North  American  Air  Lutes,  Inc.,  et  al 

Petitioners, 


Civil  Aeronautics  Board, 

Respondent, 


PETITION  FOR  REHEARING 


I 

Petitioners  petition  this  Court  to  reconsider  its  deci¬ 
sion  of  September  13,  1956,  in  the  above  entitled  pro¬ 
ceeding. 

1 

PRELIMINABY  STATEMENT 

i 

I 

As  we  understand  the  decision  of  the  Court,  it  held 
that  the  Examiner  found  that  other  applicants  should 
be  preferred  to  Petitioners  on  the  basis  of  the  following 
findings : 

j 

1.  That  the  aircoach  market  represents  potential  revej- 

nue  to  existing  carriers.  j 

2.  That  as  this  market  is  cultivated,  they  will  be  abl^ 

to  extend  the  benefits  of  low  fare  service  to  their  lean 
routes  and  poorer  traffic  cities.  I 
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3.  That  they  would  not  be  able  to  do  so  if  the  poten¬ 
tial  revenues  were  to  be  diluted  by  the  participation  of 
too  many  carriers. 

4.  That  the  existing  carriers  have  offered  substantially 
more  aircoach  service  in  recent  years. 

5.  That  traffic  estimates  for  the  future  would  not 
justify  superimposing  a  new  carrier  in  this  area  on  the 
selective  basis  proposed  by  Petitioners, 

6.  That  the  public  convenience  and  necessity  did  not 
require  the  new  route  service  proposed  by  Petitioners. 

The  adoption  by  the  Board  of  these  findings  was  held 
to  be  sufficient  to  support  the  order.  The  Court  also  held 
that  the  record  supported  the  finding. 

Logically,  the  findings  lend  themselves  to  two  different 
lines  of  reasoning: 

First:  The  findings  could  mean  that  the  selection  of 
any  new  carrier  in  the  markets  at  issue  would,  in  view 
of  traffic  estimates  for  the  future,  in  these  markets,  so 
dilute  the  revenues  of  the  carriers  now  serving  these 
markets,  as  to  impede  the  extension  of  low  fare  service 
to  leaner  routes  and  poorer  traffic  cities  by  these  carriers. 
This  construction  would  only  be  appropriate  if  the  Board 
had  not  authorized  any  new  competition  in  the  markets 
at  issue  in  the  case. 

In  fact,  the  Board  granted  substantial  new  operating 
authority  to  Capital,  Eastern,  Northwest,  United  and 
TWA.  Petitioners  had  applied  for  the  same  segments 
as  these  other  applicants.  The  Board  made  no  finding 
that  the  award  of  routes  to  Petitioners  would  have  any 
greater  impact  on  carriers  now  serving  these  markets 
than  the  awards  actually  made  to  Capital,  Northwest, 
TWA  or  United.  There  is  no  evidence  to  support  the 
proposition  that  the  award  of  all  or  part  of  Petitioner's 
application  would  dilute  the  revenues  of  the  carriers  now 
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I 

serving*  the  markets  at  issue  to  any  greater  extent  than 
the  awards  actually  made  to  Capital,  Northwest,  United 
and  TWA.  Therefore,  this  rationale  affords  no  explanaj 
tion  of  why  other  applicants  were  preferred  over  Petij 
tioners.  I 

SecoThd:  The  findings  could  mean  that  the  Board  pret 
ferred  to  authorize  Capital,  Eastern,  Northwest,  Unite<|l 
and  TWA  because  these  carriers  would  use  the  profitii 
obtained  from  the  awards  in  the  relatively  rich  markets 
at  issue  in  the  case  to  extend  the  benefits  of  low  fare 
service  to  their  leaner  routes  and  poorer  traffic  cities. 
This  seems  to  be  the  more  logical  rationale. 


The  Findings  Are  Insufficient. 

I 

The  Opinion  of  the  Court  interprets  the  Board’s  Opiii- 
ion  as  finding  that  as  a  result  of  increased  revenues  a4- 
cruing  from  further  development  of  the  aircoach  market 
to  existing  carriers  now  operating  the  routes  applied  foir 
by  Petitioners,  or  now  granted  extensions  to  operate  such 
routes,  they  will  he  able  to  extend  coach  service  to  leaju 
routes  and  poorer  traffic  cities  and  that  they  would  not  he 
able  to  do  so  were  these  revenues  participated  in  by  ja 
new  carrier.  j 

i 

There  is  no  finding  that  such  carriers,  upon  realizinlg 
such  additional  revenues,  will  in  fact  extend  low  fare 
service  to  lean  routes  or  poor  traffic  cities.  The  only 
finding  which  might  purport  to  cover  this  point  is  to 
the  effect  that  existing  carriers  have  offered  substantially 
more  aircoach  service  in  recent  years  without  specifying 
whether  such  expansion  has  been  on  rich  or  lean  traflfec 
routes.  The  Examiner’s  Appendix  documenting  the  ejs- 
tension  of  coach  did  not  set  forth  a  single  example  6f 
coach  service  expansion  to  lean  routes  and  poorer  traflfec 
cities.  All  of  the  examples  cited  in  his  report  are  se. 
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ments  between  large  metropolitan  centers  with  heavy 
traffic  density.  (App.  336-339) 

Not  only  is  there  no  finding  that  aircoach  has  in  fact 
been  extended  to  lean  routes  and  poor  traffic  cities,  re¬ 
gardless  of  whether  such  expansion  may  have  resulted 
from  increased  revenues  on  rich  routes,  but  there  is  none 
that  any  carriers  have  indicated  their  intention  or  any 
commitment  or  agreement  to  expand  coach  service  to 
lean  routes. 

In  every  route  case  it  is  inevitable  that  there  be  in¬ 
volved  the  question  of  additional  potential  revenues  inci¬ 
dent  to  proposed  new  services.  If  the  rationale  of  the 
decision  in  this  case,  as  exemplified  by  the  findings  of 
the  Board,  is  sufficient  to  support  denial  of  a  new  ap¬ 
plicant,  then  it  is  submitted  that  new  applicants  can  be 
denied  in  every  route  case  without  regard  to  the  one 
finding  which  is  plainly  essential  to  support  the  rationale 
relied  on,  i.e.,  a  finding  that  there  will  in  fact,  be,  or  at 
least  will  probably  be,  expansion  by  existing  carriers  of 
service  over  lean  routes  resulting  from  increased  reve¬ 
nues  from  expanded  service  over  profitable  routes. 

n 

The  Court  has  not  Ruled  as  to  the  Adequacy  of  the 
Findings  Preferring  the  Application  of  TWA  and 
United  to  Petitioner’s  Application. 

The  findings  set  forth  in  the  Court’s  Opinion  are  de¬ 
rived  exclusively  from  the  Examiner’s  Initial  Decision 
which  was  adopted  by  the  Board.  However,  the  Exam¬ 
iner  concluded  that  the  application  of  TWA  and  United 
should  be  denied  or  deferred  (App.  313-315).  These  find¬ 
ings  therefore,  do  not  support  a  preference  for  the  ap¬ 
plication  of  United  and  TWA  as  compared  to  the  appli¬ 
cation  of  Petitioners. 
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The  only  findings  relating  to  the  applications  of  TwA 


and  United  are  contained  in  the  Opinions  of  the  Boa 


rd 


itself.  These  findings  are  different  from  those  set  forth 
in  the  Opinion  of  the  Court.  (See  Petitioner’s  Brief 
15-18,  Reply  Brief  p,  7-10).  Therefore,  the  Court  hjas 
not  ruled  as  to  whether  these  findings  are  suflScient.  | 

In  Part  I  of  Petitioner’s  Brief  and  Reply  Brief,  Peti¬ 
tioners  have  set  forth  the  reasons  why  they  believe  thelse 
findings  to  be  inadequate.  We  request  the  Court  to  re¬ 
view  these  findings  and  to  rule  that  they  are  inadequate. 

m  I 

The  Findings  are  not  Supported  by  { 

Substantial  Evidence.  | 

I 

Petitioners  urge  that  the  Board’s  Opinion  is  based 
on  two  assumptions,  (1)  that  if  carriers  such  as  Capital, 
Eastern,  Northwest,  TWA  and  United  are  not  given  ridh 
new  routes  they  will  not  extend  the  benefits  of  low  fai^e 
service  to  smaller  cities,  (2)  if  these  carriers  are  giv€|n 
rich  new  routes,  they  will  extend  low  fare  service  to 
smaller  cities.  These  assumptions  are  not  supported  \\j 
any  evidence  in  this  record.  The  exhibits  and  testimony 
of  Capital,  Northwest,  United  and  TWA  do  not  contaijn 
a  single  word  which  supports  the  proposition  that  if  they 
did  not  obtain  the  new  routes  they  sought,  they  wouto 
not  extend  the  benefits  of  low  fare  service  to  smaller 
towns  and  poorer  traffic  cities.  No  applicant  presentejd 
any  evidence  that  if  it  obtained  the  routes  it  sought,  it 
would  extend  the  benefits  of  low  fare  service  to  smaller 
towns  and  poorer  traffic  cities.  The  deficiencies  in  the 
record  have  been  fully  discussed  in  Part  II  of  Petitioner ’e 
Brief  and  of  the  Reply  Brief.  j 

The  record  justifies  the  conclusion  that  the  successfijl 
applicants  in  the  proceeding  would  earn  profits.  But 


there  is  nothing  in  the  record  to  show,  or  which  was 
intended  to  show,  that  these  profits  would  be  used  to 
extend  low  fare  coach  to  leaner  routes.  No  applicant 
took  this  position  or  introduced  evidence  to  support  it. 

Based  on  experience,  the  profits  would  be  retained  for 
the  benefit  of  the  stockholders.  Indeed,  the  Board  itself, 
has  recently  given  support  to  this  thesis.  On  10  May 
1956,  the  Board  instituted  a  General  Fare  Investigation 
to  determine  whether  passenger  fares  ‘‘are  generally 
unjust  and  unreasonable.^’  In  issuing  this  order,^  the 
Board  stated: 

“The  data  summarized  in  the  appendices  indicate 
that  in  every  year  since  1950  the  domestic  trunkline 
industry  has  earned  a  return  in  excess  of  10  per¬ 
cent,  the  returns  ranging  from  a  high  of  14.6  percent 
in  1951  to  a  low  of  10.4  percent  in  1954.^’  (p.  1). 

In  a  later  order  ^  defining  the  scope  of  the  proceeding, 
the  Board  stated: 

“.  .  .  What  led  to  the  institution  of  this  investiga¬ 
tion  was  our  concern,  based  on  the  level  of  earnings 
reported  by  most  of  the  respondents,  over  the  possi- 
biUty  that  the  public  was  being  subjected  to  excessive 
charges,  overall,  for  passenger  transportation.  The 
purpose  of  this  investigation  is  to  explore  into  the 
level  of  earnings  for  each  of  the  respondents  to  de¬ 
termine  whether,  in  the  light  of  such  earning  levels, 
the  p»ublic  is,  in  general,  being  charged  too  much  (or 
too  little) ;  and,  if  so,  to  take  such  across-the-board 
action  as  would  bring  the  general  level  of  fares  and 
charges  in  line  with  the  level  of  earnings  determined 
to  be  reasonable.”  (p.  2), 

At  the  very  least,  these  Board  orders  certainly  indi¬ 
cate  the  necessity  of  evidence  that  route  profits  will  be 
used  to  extend  low  fare  service  to  leaner  routes. 

1  Order  No.  E-10279,  10  May  1956. 

*  Order  No.  E-10488,  27  July  1956. 
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The  Board  has  never  denied  the  lack  of  evidence,  jin 
its  Brief,  it  asserted  that  the  certificates  of  other  kp- 
plicants  required  that  they  serve  smaller  towns  and  that 
^^the  public  benefits  resulting  from  a  policy  of  assuring 
that  strong  traflSc  points  will  carry  the  weak,  are  so  jsb- 
vious  as  not  to  require  detailed  explanation.^^  (Br.,  pp. 
30-31).  1 

The  essential  issue  presented  by  this  Petition  for  ]^e- 
hearing  is  whether  it  is  so  obvious  that  rich  route  awards 
to  grandfather  carriers  will  hasten  the  extension  of  low 
fare  service  to  small  towns  as  to  require  no  evidence. 
Certainly,  it  is  not  a  question  upon  which  there  is  com¬ 
mon  agreement.  | 

During  the  course  of  the  hearing,  Petitioners  chkl- 
lenged  this  very  assumption.  They  produced  the  orjly 
evidence  relating  to  it.  Basically,  this  evidence  establish^ 
that  virtually  all  the  service  provided  by  the  existing 
trunkline  carirers  is  provided  between  large  towns.  Oijly 
6%  of  the  available  seats  of  the  Big  Pour  carriers,  Amer¬ 
ican,  Eastern,  United  and  TWA,  were  provided  at  sm^U 
towns.  Only  .8  of  1%  of  trunkline  traffic  was  derived 
from  small  towns.  Moreover,  Petitioners  showed  thkt 
small  town  traffic,  has  in  fact,  already  become  profitablje. 
(See  Petitioner’s  Brief,  pp.  25-27).  There  is  no  relation¬ 
ship  between  the  route  awards  at  issue  in  this  case  ai^d 

quality  of  service  at  small  cities.  | 

1 

We  submit  that  the  Board’s  broad  discretion  in  evalji- 
ating  evidence  does  not  permit  it  to  ignore  the  only  evi¬ 
dence  offered.  To  remove  factual  questions  of  this  Mid 
from  the  orbit  of  judicial  review  on  the  basis  that  they 
are  embraced  in  administrative  expertise,  or  arc  obvious, 
is  to  deprive  Petitioners  of  their  right  to  a  fair  heariig 
on  the  evidence.  It  permits  the  Board  to  decide  cas^s 
on  the  basis  of  cliches  rather  than  on  the  record  before  it. 
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We  urge  that  the  Board’s  findings  must  be  supported 
by  evidence  and  that  there  is  no  evidence  in  this  record. 

Respectfully  submitted, 

BLaedy  K.  Maciay 
1317  F  Street,  N.  W. 

Suite  408 

Washington  4^  D.  C. 

William  C.  Bust 
Koteen  &  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 
Attorneys  for  Petitioners 

28  SEPTEMBER  1956 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Petition  for  Rehearing  upon  the  Respondent  and 
the  applicants  for  intervention  by  mailing  copies,  postage 
prepaid,  to  the  following  persons: 

William  Caverly 
206  Tower  Building 
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Washington  5,  D.  C. 
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Washington,  D.  C. 
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Attomey  for  Capital  Airlines,  Inc. 


Ernest  Jennes  | 

Covington  &  Burling  | 

Union  Trust  Building  | 

Washington,  D.  C.  | 

Attorney  for  American  Airlines,  In^. 

1 

James  Francis  Reilly  j 

1625  K  Street,  N.  W.  j 

Washington,  D,  C.  j 

Attorney  for  United  Air  Lines,  Incj. 

Franklin  M.  Stone 
General  Counsel 
Civil  Aeronautics  Board 
Washington,  D.  C.  j 

I 

Daniel  L.  Friedman  | 

Department  of  Justice  ! 

Washington,  D.  C. 

Walter  E.  Vashak  1 

Detroit  Aviation  Commission  and  j 
Detroit  Board  of  Commerce  | 

Detroit,  Michigan  i 

Charles  S.  Rhyne 
726  Jackson  Place,  N.  W. 

Washington  6,  D.  C.  1 
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BRIEF  FOR  INTERVENOR  TRANS  WORLD 

AIRLINES,  INC. 


IN  THE 

States!  Court  of 

Fob  the  Distbict  of  Columbia  Cibcuit. 


No.  12942. 


NORTH  AMERICAN  AIRLINES,  INC.,  et  al, 


V, 


Petitioners, 


CIVIL  AERONAUTICS  BOARD, 

Respondent, 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE  CIVIL 

AERONAUTICS  BOARD, 


JAMES  K.  CEIMMINS, 

Attorney  for  Trans  World  Airlines,  Inc., 
25  Broadway, 

New  York  4,  N.  Y. 

HENBY  P.  BEVANS,  (JniieH  r  ^  ^  ^  , 

DONALD  L.  DEMING,  ^  '^PP^a/s 

CHADBOUBNE,  PABKE,  WHITESIDE  &  WOLFF, 

25  Broadway,  'tr^cuit 

New  York  4,  N.  Y.  T??  r*  »j 

Of  Counsel.  MAY  1 1  |g5g 


March  9,  1956 


CLERK 


Pandick  Press.  Inc..  22  Thames  St..  New  York  6.  N.  Y.,  U.  S.  A. 


Questions  Presented. 


In  the  opinion  of  intervenor  Trans  World  Airlines,  Inc., 
the  questions  presented  are: 

1.  Are  the  Civil  Aeronautics  Board’s  findings  that  peti¬ 
tioners  are  not  ^‘fit”  under  Section  401  of  the  Civil  Aero¬ 
nautics  Act  legally  adequate  and  supported  by  substantial 
evidence? 

2.  Is  the  Board’s  finding  that  the  petitioners  are  unfit 
dispositive  of  petitioners’  application? 

3.  Does  the  Board’s  opinion  contain  adequate  findings 
to  support  its  decision  that  the  granting  of  petitioners’ 
application  was  not  required  by  the  public  convenience  and 
necessity? 

4.  Do  the  errors  alleged  by  petitioners,  even  if  sub¬ 
stantial,  affect  the  award  to  this  intervenor? 


INDEX. 


Countee-Statement  op  the  Case . 

Statement  op  Points  on  Which  Intbkvenor  Rbues 
Summary  op  Argument . 

Argument  . 

I.  The  Board’s  finding  that  North  American  is 
unfit  is  valid,  supported  by  substantial  evi¬ 
dence  and  is  completely  dispositive  of  this 
appeal . 

A.  The  Board  Has  Made  Adequate  Findings 

That  North  American  Was  Not  Fit . 

B.  The  Board’s  Findings  Are  Supported  By 

Substantial  Evidence . 

C.  The  Board’s  Finding  That  North  Amer¬ 
ican  Was  Unfit  Was  Not  Arbitrary _ 

II.  The  Board’s  opinion  contains  fully  adequate 
findings  to  support  its  decision  that  the 
granting  of  North  American’s  application 
was  not  required  by  the  public  convenience 
and  necessity  . 

HI.  The  errors  alleged  by  petitioners  do  not 
permeate  the  award  to  this  Intervenor _ 

Conclusion  . 

Appendix  A . 

Appendix  B  . . 
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tEntteb  States;  Court  of  Appeals; 

Fob  the  Distbict  op  Columbia  Cibouit, 


No.  12942. 


Nobth  Amebicak  Aieukes,  Ikc.,  et  ah, 

Petitioners, 


Civil  Aeeokautics  Boabd, 

Bespondent. 


ON  PETITION  TO  REVIEW  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD. 


BRIEF  FOR  INTERVENOR  TRANS  WORLD 

AIRLINES,  INC. 

Counter-Statement  of  the  Case. 

The  framework  of  this  proceeding  before  the  Board  and 
the  results  thereof  are  set  forth  in  a  generally  accurate 
fashion  in  petitioners’  statement  of  the  case.  The  bases 
for  denial  of  petitioners’  application,  however,  are  more 
comprehensive  than  the  narrow  grounds  set  forth  at  page  3 
of  petitioners’  brief,  as  will  be  fully  detailed  infra  in  an 
analysis  of  petitioners’  argument  on  the  alleged  lack  of 
findings  with  respect  to  petitioners’  proposal. 
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Statement  of  Points  on  Which  Intervenor  Relies* 

1.  The  Board's  findings  that  petitioners  are  not  **fit" 
are  legedly  adequate,  fnlly  supported  by  substantial  evi¬ 
dence  and  completely  dispositive  of  petitioners'  application. 

2.  The  Board's  opinion  contains  fully  adequate  findings 
to  support  its  decision  that  the  granting  of  petitioners' 
application  was  not  required  by  the  public  convenience 
and  necessity. 

3.  The  errors  alleged  by  petitioners,  even  if  substantial, 
would  not  affect  the  award  to  this  inteiwenor. 

Because  of  the  legal  considerations  hereinafter  dis¬ 
cussed,  the  first  two  points  are  set  forth  and  discussed  in 
reverse  order  from  their  position  in  the  stipulation  reached 
at  the  prehearing  conference  and  in  petitioners'  brief. 

The  aforesaid  stipulation  set  forth  certain  other  alleged 
grounds  of  error  urged  by  petitioners.  Since  these  have 
not  been  briefed  by  petitioners,  this  intervenor  will  assume 
that  they  have  been  abandoned. 


Summary  of  Argument* 

The  Board's  finding  that  petitioners  were  not  fit,  amply 
supported  by  substantial  evidence  and  particularized  by 
adequate  subsidiary  findings,  is  completely  dispositive  of 
the  questions  raised  on  this  appeal.  This  determination  is 
one  solely  within  the  jurisdiction  of  the  administrative 
agency  and  hence  not  subject  to  review.  Having  deter¬ 
mined  petitioners  to  be  unfit,  the  Board  was  under  no  duty 
to  accord  consideration  to  other  issues  raised  by  peti¬ 
tioners'  proposal;  it  nonetheless  did  so,  and  the  Board's 
opinion  shows  clearly  the  logical  basis  upon  which  it  pro¬ 
ceeded  to  make  the  findings  determinative  of  the  multi¬ 
tude  of  issues  in  the  consolidated  proceeding,  including 
those  raised  by  petitioners’  application. 
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Hence  there  is  no  error ;  but  even  if  the  errors  alleged 
by  petitioners  were  present,  they  would  not  permeate 
the  Board^s  authorization  to  this  intervenor  to  serve 
Detroit  as  an  intermediate  point  between  New  York  and 
Chicago  on  its  transcontinental  Route  No.  2.  Conse-  j 
quently,  any  relief  that  this  court  might  consider  granting  j 
petitioners  cannot  involve  the  Board  ^s  award  to  this  j 
intervenor,  I 


I.  I 

The  Board’s  finding  that  North  American  is  unfit  | 
is  valid,  supported  by  substantial  evidence  and  is  com¬ 
pletely  dispositive  of  this  appeal. 

i 

In  its  decision  in  this  proceeding  the  Board  set  forth  I 
as  one  of  the  two  major  grounds  for  its  denial  of  North  j 
American’s  application  its  finding  that  North  American 
was  not  “fit^’  as  that  term  is  used  in  Section  401  of  the 
Civil  Aeronautics  Act  (52  Stat.  987,  as  amended  by  56  Stat. 
265,  61  Stat  449,  69  Stat.  49,  49  U.  S.  C.  §481)  (446-8),* 
The  Board’s  findings  in  this  regard  are  very  explicit  and 
are  set  out  in  full  in  Appendix  A  to  this  brief.  In  this  con¬ 
nection  it  should  also  be  noted  that  the  record  in  this  case 
includes  by  stipulation  of  the  parties  the  entire  compliance 
proceeding  brought  by  the  Board  against  North  American  i 
(Docket  No.  6000),  including  the  Board’s  findings  of 
numerous  violations  of  the  Act  and  the  Board’s  regula-  | 
tions  by  that  carrier.  North  American’s  petition  for  | 
review  in  that  latter  proceeding  has  already  been  argued  j 
before  this  Court  (Case  No.  12858). 

It  is  this  intervenor ’s  position  that  the  Board’s  findings 
on  fitness  are  completely  adequate,  are  supported  by  sub-  ! 
stantial  evidence  in  the  record  before  the  Court  and  effec-  | 
tively  bar  further  consideration  of  North  American’s  j 
appeal.  | 

•Numbers  in  parentheses  not  otherwise  identified  refer  to  the  ! 
Joint  Appendix,  j 
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A.  The  Board  Has  Made  Adequate  Findings  That 

North  American  Was  Not  Fit. 

The  Board  findings  with  respect  to  the  lack  of  fitness 
of  North  American  may  be  summarized  as  follows  (446-7) : 

(1)  That  the  principals  in  the  North  American  group 
had,  prior  to  their  association  with  that  group,  been  the 
principal  figures  in  other  enterprises  which  had  knowingly 
and  willfully  violated  the  Civil  Aeronautics  Act  to  such  an 
extent  as  to  evidence  a  “callous  disregard  for  the  Act  and 
regulations”  and  thus  could  not  “be  found  sufficiently 
reliable  to  entrust  with  the  operation  of  the  certificated 
routes  they  propose  herein”; 

(2)  That  those  persons  gained  unlawful  control  of  the 
four  air  carrier  parties  in  the  North  American  group  in 
violation  of  Section  408  of  the  Civil  Aeronautics  Act  (52 
Stat.  1001,  49  U.  S.  C.  §488) ; 

(3)  That  each  of  the  carriers  so  controlled  proceeded 
knowingly  and  willfully  to  violate  the  Civil  Aeronautics 
Act  and  the  Board ^s  regulations; 

(4)  That,  as  found  by  the  Board  in  Docket  No.  6000,  the 
North  American  group  had  repeatedly,  knowingly  and 
willfully  violated  the  Act  and  the  Board’s  regulations;*  and 

(5)  Under  the  circumstances  found  in  (1)  through  (4) 
supra,  the  Board  is  unable  to  find  the  applicants  willing  to 
comply  with  the  Act  and  the  Board’s  regulations. 

The  law  is  clear  that  the  function  of  findings,  as  related 
to  appellate  procedures,  is  to  acquaint  the  reviewing  court 
with  the  facts  forming  the  logical  basis  for  the  administra¬ 
tive  agency’s  action.  Administrative  Procedure  Act,  Sec- 

•  The  Board's  order  in  that  proceeding  lists  a  whole  catalogue 
of  subsidiary  findings  on  this  subject.  Since  that  order  is  presently 
being  reviewed  by  this  Court  in  Case  No.  12858,  in  the  interest  of 
brevity  they  will  not  be  further  summarized  here. 
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tion  8(b),  60  Stat.  242,  5  U.  S.  C,  §1007.  That  the  Board 
was  not  arbitrary  in  relating  these  subsidiary  findings  t|> 
the  nltimate  finding  of  lack  of  fitness  will  be  shown  in 
subsection  C  infra,  but  at  this  point  it  is  necessary  only 
to  point  out  that  no  reasonable  person  could  possibly  rea<^ 
the  Board^s  opinions  in  this  proceeding  and  in  Docket  Nb. 
6000  and  escape  the  logical  basis  for  the  ultimate  finding  ok 
unfitness — ^the  fact  that  the  whole  history  of  the  Nortl^ 
American  group  and  the  persons  in  it  was  shot  througl)i 

with  knowing  and  willful  illegality.  j 

i 

B.  The  Board’s  Findings  Are  Supported  By  i 

Substantial  Evidence. 

The  first  four  findings  cited  supra,  slvj  one  of  which 
would  support  the  Board’s  ultimate  finding  of  lack  of 
fitness,  are  clearly  based  upon  substantial  evidence,  while| 
the  fifth  is  plainly  a  penultimate  finding  grounded  on  the! 
other  four.  j 

Finding  No.  1  is  obviously  beyond  review  at  this  late  j 
date,  the  Board  having  revoked  the  authority  of  the  car- 1 
riers  previously  controlled  by  the  principal  figures  in  the  1 
North  American  group  for  knowing  and  willful  violation  j 
of  the  Act  as  long  ago  as  1949  and  1950.  Standard  A,  L.,  j 
Noncertificated  Operations,  10  C.  A.  B.  486  (1949) ;  Viking  \ 
Airliners,  et  al.,  Noncertificated  Operations,  11  C.  A.  B.  i 
401  (1950).  No  appeals  were  taken  from  those  decisions,  j 
Finding  No.  2  is  premised  on  the  record  in  Docket  No.  | 
6000,  where  the  Board  in  painstaking  fashion  reviewed  the  j 
evidence  which  led  to  the  inescapable  conclusion  that  the  1 
four  individuals,  by  virtue  of  their  ownership  of  the  aircraft  i 
and  the  maintenance,  sales  and  ticketing  organizations,  ! 
illegally  exerted  absolute  control  over  the  operations  of  1 
the  carriers.  j 

The  basic  facts  underlying  Findings  Nos.  3  and  4  were  i 
admitted  by  petitioners  in  the  compliance  proceeding,  their  j 
only  quarrel  there  being  with  the  legal  significance  of  the  j 
facts.  Presumably  that  question  will  be  resolved  by  this  ! 
Court  in  Case  No.  12858,  but  whatever  the  decision  there, 
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the  other  findings  will  remain,  clearly  supported  by  sub¬ 
stantial  evidence  and  dispositive  of  the  question  of  the  lack 
of  fitness  of  petitioners.* 

Significantly,  petitioners  have  not  sought  to  take  serious 
issue  with  the  evidentiary  support  for  these  findings  except 
to  the  extent  necessary  to  preserve  their  position  in  Case 
No.  12858.  Instead,  they  have  contrived  a  specious  argu¬ 
ment  which  may  be  summarized  as  follows  (Petitioners’ 
Brief,  pp.  48-52) : 

(a)  The  four  factual  findings  “boil  down”  to 
frequency  violations; 

(b)  frequency  violations  could  not  occur  if  North 
American  were  certificated ;  and 

(c)  hence,  there  is  no  substantial  evidence  to 
support  the  Board’s  penultimate  finding  that  the 
Board  is  “unable  to  find  the  applicants  ^willing’  to 
comply  with  the  Act  and  the  Board’s  regulations”. 

The  core  of  this  argument  is,  of  course,  that  the  Board 
should  rely  solely  on  surmise  and  speculation  as  to  the 
future  without  taking  into  account  the  inescapable  import 
of  past  facts — facts  which  show  a  decade  of  continuous 
defiance  by  the  persons  who  are,  in  fact,  North  American 
of  the  Board’s  authority  to  regulate  air  transportation. 
This  is  a  strange  position  indeed  for  petitioners  urging  a 


•  Even  if  the  Board’s  finding  concerning  North  American’s 
lack  of  fitness  was  based  solely  upon  the  record  in  the  compliance 
proceeding  (Docket  No.  6000),  the  reversal  of  the  Board’s  order 
in  that  proceeding  by  this  Court  would  not  vitiate  the  fitness  finding 
since,  even  though  this  Court  might  determine  that  the  record  does 
not  support  punitive  action,  it  stiU  establishes  that  petitioners  are 
not  sufficiently  reliable  to  be  entrusted  with  a  certificate.  Mansfield 
Journal  Co.  v.  Federal  Communications  Commission,  86  App.  D.  C. 
102, 180  F.  2d  28  (1950) ;  Hester  v.  United  States,  70  F,  Supp.  118 
(E.  D.  N.  Y.  1947),  aff’d  332  U.  S.  749  (1947).  In  other  words, 
petitioners  have  an  affirmative  burden  of  proving  their  fitness  for 
a  certificate  which  is  considerably  more  exacting  than  a  mere  low¬ 
ing  that  they  have  not  been  convicted  of  violations. 
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lack  of  “substantial  evidence”.*  Moreover,  the  argume&t 
distorts  the  facts.  The  violations  of  which  North  Americto 
was  found  guilty  involve  a  great  deal  more  than  excessiy’e 
frequency;  they  include,  for  instance,  illegal  acquisitions 
of  control  in  violation  of  Section  408,  engaging  in  improper 
ticketing  activities  in  violation  of  Part  291  of  the  Boardj’s 
Economic  Kegulations  (14  C.  F.  B.  §291.1  £f.),  failure  to  fjle 
ticket  agency  agreements  in  violation  of  Part  242  of  tljie 
Board’s  Economic  Eegulations  (14  C.  F.  B.  §242.1  ff.)  ai^d 
operation  of  a  regular  air  carrier  without  a  certificate  Of 
convenience  and  necessity  in  violation  of  Section  401  (fl). 
All  these  are  specific  major  violations  of  the  Act  and  tne 
regulations  thereunder  without  relation  to  the  Board!’ s 
frequency  regulations,  and,  regardless  of  the  reason  therO- 
for,  they  cannot  be  casually  dismissed.**  ! 

As  a  corollary  of  this  argument,  petitioners  assert  th.kt 
their  fitness  must  be  judged  solely  under  Section  401  qf 
the  Civil  Aeronautics  Act  to  the  exclusion  of  other  sections, 
so  that  to  uphold  the  Board’s  order  the  evidence  must  su^)- 
port  a  conclusion  that  petitioners  would  in  the  future  vio¬ 
late  that  section.  This,  however,  is  clearly  contrary  1[o 
established  authority.  In  National  Air  Freight  Forwardviig 
Corp,  V,  Civil  Aeronautics  Board,  90  App.  D.  C.  330,  197 


•  This  argument  is  well  answered  by  the  case  of  Federal  Cork- 
munications  Commission  v.  WORD,  Inc.,  329  U.  S.  223  (1946|. 
There  the  FCC,  the  Circuit  Court  and  the  Supreme  Court  ajj 
appeared  to  conclude  that  WOKO  was  providing  a  useful  public 
service,  the  only  charge  being  a  concealment  of  ownership.  In 
upholding  the  PCC's  denial  of  a  renewal  of  the  license  on  the 
ground  of  lack  of  fitness,  the  Supreme  Court  summarized  the  Conji- 
mission’s  position  thus  (p.  229) :  ! 

“It  says  that  in  deciding  whether  the  proposed  operatioijs 
would  serve  public  interest,  convenience  or  necessity,  con¬ 
sideration  must  be  given  to  the  character,  background  and 
training  of  all  parties  having  an  interest  in  the  propose^ 
license,  and  that  it  cannot  be  required  to  exercise  the  dis¬ 
cretion  vested  in  it  to  entrust  the  responsibilities  of  a  licenscle 
to  an  applicant  guilty  of  a  systematic  course  of  deception,  t’ 


It  was  equally  illegal,  for  example,  for  the  North  Americak 
group  to  have  acquired  control  of  Trans  National  r^ardless  of 
whether  that  latter  carrier  or  the  resulting  combination  operatejl 
other  than  a  clearly  infrequent  service.  I 
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F.  2d  384  (1952),  this  very  Court  held  Section  408  issues 
are  directly  relevant  in  a  Section  401  proceeding  (pp. 
386-7) : 

“•  •  •  we  think  there  is  ample  support  for  the 
proposition  that  the  Board  may  apply  the  policies 
of  §408  in  a  §401  proceeding,  even  where  there  is 
no  technical  §408  control  relationship,  Eecent  deci¬ 
sions  of  the  Supreme  Court  with  regard  to  the  Inter¬ 
state  Commerce  Act  make  it  clear  that  all  the  policies 
of  a  regulatory  statute  become  elements  of  the 
public  interest  to  be  weighed  in  a  certification  pro¬ 
ceeding.^^ 


United  States  v.  Bock  Island  Motor  Transit  Co., 
1951,  340  U.  S.  419,  71  S.  Ct.  382,  95  L.  Ed.  391;  United 
States  V.  Texas  Pacific  Motor  Transport  Co.,  1951,  340 
U.  S.  450,  71  S.  Ct.  422,  95  L.  Ed.  409 ;  American  President 
Lines,  1947,  7  C.  A.  B.  799.  Although  the  Supreme  Court 
cases  involved  certificates  of  public  convenience  and  neces¬ 
sity,  the  principles  announced  therein  are  equally  applicable 
where,  as  here,  the  Board  grants  letters  of  registration  under 
the  exemption  provisions  of  §1(2).” 

The  case  of  Continental  Southern  Lines  v,  CivU  Aeronautics 
Board,  90  App,  D.  C.  352,  197  F.  2d  397  (1952),  cert,  den, 
344  U.  S-  831  (1952),  likewise  contained  the  same  holding. 

Arguments  similar  to  petitioners’  have  been  made 
unsuccessfully  by  other  applicants  in  the  past  before 
administrative  agencies.  In  Casiglio — Purchase — Lovers, 
52  M.  C-  C.  777  (1951),  the  Interstate  Commerce  Commis¬ 
sion  turned  down  such  an  argument  by  the  applicant  therein 
with  the  following  language  (p.  784)  : 

“The  argument  that  an  applicant’s  past  violations, 
for  which  the  penalty  has  been  paid,  cannot  be  used 
as  a  yardstick  in  determining  what  the  applicant 
might  do  in  the  future,  fails  when  it  is  established 
that  the  violations  have  persisted  despite  penalty 
and  admonitions.” 

Similarly,  in  Trioli  Extension — Brick,  53  M,  C.  C.  212 
(1951),  the  applicant  therein  was  applying  for  a  certificate 
of  public  convenience  and  necessity  authorizing  the  haul- 
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ing  of  brick  in  interstate  commerce.  The  Interstate  Cori- 
merce  Commission  found  that  the  applicant  had  been  trans¬ 
porting  brick  without  authority,  that  he  once  applied  fo|r 
authority,  and  that  after  the  denial  of  his  application  l^e 
had  continued  his  unlawful  operations*  The  applicai^t 
argued  that  his  past  efforts  to  obtain  authority  showed  hijs 
willingness  to  comply  with  regulations,  but  as  a  result  ojf 
the  Commission's  denial  of  his  previous  application,  he  haji 
no  alternative  but  to  operate  without  authority.*  Th^ 
Commission  met  this  argument,  stating  (p*  215) :  | 

I 

‘‘This  argument  amounts  to  a  declaration  that  hb 
is  bound  to  obey  the  law  only  when  it  suits  his  coij.- 
venience  to  do  so.  Our  denial  of  his  application 
was  predicated  upon  a  finding  based  on  evidencb 
of  record  that  no  public  need  existed  for  the  prcj- 
posed  operation.  If  applicant  believed  that  order 
to  be  illegal,  his  remedy  was  to  seek  appropriate 
judicial  review  thereof,  pursuant  to  the  provision^ 
of  the  act.  Instead,  he  ignored  our  order  cord- 
pletely  and  continued  his  unauthorized  transpor¬ 
tation.’’ 

Nor  is  there  any  merit  in  petitioners’  assertion  that  to 
satisfy  the  substantial  evidence  requirement  the  Boar<J 
should  have  indicated  the  ways  in  which  North  Americaik 
would  be  likely  to  violate  the  Act  in  the  future.  The  Boar^ 
was  under  no  such  duty  under  the  statute.  Indeed,  in  vie^ 
of  the  many  and  varied  ways  the  four  individuals  controlf 
ling  North  American  have  conspired  to  evade,  circumveni: 
and  otherwise  violate  the  Act  and  the  Board’s  regulation^ 
thereunder,  it  would  be  a  foolhardy  Board  that  would  eveiji 
attempt  to  predict  what  devious  course  their  fertile  imagi| 
nations  might  devise  in  the  future.  ! 


•  It  should  be  noted  that  the  principals  in  North  American 
controlled  Standard  Air  Lines  and  Viking  Airlines  at  a  time  whei^ 
those  carriers  applied  for  authority  to  operate  regular  transcon¬ 
tinental  services,  which  proposal  was  denied.  Standard  A.  L,  et  oZ., 
Exemption  Bequest,  9  C.  A.  B.  583  (1949). 
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C.  The  Board’s  Finding  That  North  American 
Was  Unfit  Was  Not  Arbitrary. 

In  view  of  the  Board  clearly  adequate  findings  and 
the  overwhelming  evidentiary  snpport  therefor  as  to  peti¬ 
tioners’  lack  of  fitness,  it  is  difficult  to  understand  peti¬ 
tioners’  argument  that  the  Board  has  acted  arbitrarily. 
Certainly  the  Board  has  acted  within  its  power.  One  of 
the  primary  requirements  for  grant  of  a  certificate  of 
public  convenience  and  necessity  under  the  Civil  Aeronau¬ 
tics  Act  is  that  the  applicant  be  “fit,  willing,  and  able  to 
perform  such  transportation  properly,  and  to  conform  to 
the  provisions  of  this  Act  and  the  rules,  regulations, 
and  requirements  of  the  Board  hereunder”  (Section 
401(d)(1)).  Under  this  section  and  the  almost  identical 
section  dealing  with  applications  for  temporary  authority 
(Section  401(d)(2))  the  Board  is  obligated  to  pass  upon 
the  fitness  of  an  applicant  and,  where  the  applicant  is 
found  unfit,  to  deny  the  application. 

It  is  also  clear  that  this  is  an  area  which  is  peculiarly 
within  the  jurisdiction  of  an  administrative  agency  which 
is  given  the  widest  possible  discretion  by  the  courts.  This 
is  illustrated  by  the  recent  case  of  ABC  Freight  Forward¬ 
ing  Corporation  v.  United  States,  125  F.  Supp.  926  (S.  D. 
N.  T.  1954),  which  passed  upon  this  very  issue.  That  case 
involved  an  application  to  tiie  Interstate  Commerce  Com¬ 
mission  for  expansion  of  service  by  a  freight  forwarding 
company  under  a  statute  very  similar  to  that  involved  in 
this  proceeding.*  The  Commission  denied  the  application 

•Section  401(d)(1)  of  the  Civil  Aeronautics  Act  reads  as 
follows : 

“The  Board  shall  issue  a  certificate  authorizing  the  whole 
or  any  part  of  the  transportation  covered  by  the  application, 
if  it  finds  that  the  applicant  is  fit,  willing,  and  able  to  per¬ 
form  such  transportation  properly,  and  to  conform  to  the 
provisions  of  this  Act  and  tie  rules,  regulations,  and  require¬ 
ments  of  the  Board  hereunder,  and  that  such  transportation 
is  required  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied.” 
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on  the  ground  that  the  appKcant  had  engaged  in  freight 
forwarding  operations  without  authority  in  violation  o^ 
the  statute,  and  an  appeal  followed.  The  three- judge  stat4 
utory  court  upheld  the  Commission.  It  found  sufficient 
evidence  to  support  the  Commission's  finding  that  th^ 
applicant  had  engaged  in  illegal  activity  and  then  stated 
(p.928):  I 

“This  leads  to  the  important  question  as  t< 
whether  the  Commission  could,  within  its  lawfi 
authority,  conclude  from  these  facts  that  plainti: 
was  not  a  qualified  applicant  and  that  extension  oi 
the  freight-forwarding  business  of  the  plaintiffj 
under  such  circumstances  would  not  be  consistent 
with  the  public  interest  and  the  national  transporta-f 
tion  policy.  Put  another  way,  this  question  is ;  I 

“Does  the  fact  that  an  applicant  for  a  permit  foir 
extension  of  services  has  participated,  through  conj 
cealment,  in  illegal  activities  relating  to  the  object 
for  which  the  permit  is  sought,  make  the  applicant 
unqualified  to  extend  his  services,  or  make  an  extenj 
sion  of  services  by  such  applicant  contrary  to  public 
interest  and  the  national  transportation  policy  j 

I 

The  court  went  on  to  hold  that  the  answer  to  this  questioii 
was  a  matter  solely  for  the  administrative  discretion  of  th^ 
agency  involved  and  that  the  denial  of  the  application  iii 
this  case  by  the  Commission  was  a  proper  exercise  of  thai 
power  (p.  929) :  | 

“The  Commission  is  better  equipped  than  a  court 
to  reach  a  determination  on  the  issues  which  have 

[Continued  from  previous  page']  \ 

The  applicable  portion  of  Section  410(c)  of  the  Interstate 
Commerce  Act  (56  Stat.  291,  49  U.  S.  C  §1010  (c))  reads 
follows  : 

“The  Commission  shall  issue  a  permit  to  any  qualified 
applicant  therefor,  authorizing  the  whole  or  any  part  of  the 
service  covered  by  the  application,  if  the  Commission  findi 
that  the  applicant  is  ready,  able  and  willing  properly  ti 
perform  the  service  proposed,  and  the  proposed  service,  t6 
the  extent  authorized  by  the  permit,  is  or  will  be  consistent 
with  the  public  interest  and  the  national  transportation 
policy  declared  in  the  Interstate  Commerce  Act;  otherwise 
such  application  shall  be  denied.”  I 
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been  entrusted  to  it.  The  Commission  is  charged 
with  the  determination  as  to  whether  granting  the 
application  would  be  consistent  with  the  *  national 
transportation  policy  ^  Part  of  that  policy  as  ennn- 
ciated  by  Congress  is  ‘to  provide  for  fair  and  impar¬ 
tial  regulation  of  all  modes  of  transportation'.  It 
may  well  be  that  it  would  not  be  consistent  with  this 
policy  to  reward  an  applicant  who  has  flouted  the 
regulatory  authority  by  extending  its  activities,  illeg¬ 
ally  and  through  subterfuge,  into  an  area  for  which 
no  authority  had  yet  been  obtained.  So,  too,  the 
Commission  in  its  administrative  capacity  may  take 
notice  of  its  previous  opinion  in  which  the  same 
applicant  had  been  reprimanded  for  extending  its 
services  at  a  time  when  no  permit  had  been  obtained 
for  such  extension.  Arthur  J.  Brown  Freight  For¬ 
warder  Application — Extension  of  Operations,  265 
L  C.  C.  41  (1946). 

“It  cannot  be  concluded  that  the  Commission  was 
arbitrary  or  capricious  in  reaching  its  determina¬ 
tion." 

This  decision  was  appealed  directly  to  the  United  States 
Supreme  Court,  which  affirmed  on  motion  without  opinion 
(348  U.  S.  967  (1955)).* 

The  above  case  followed  the  leading  Supreme  Court  case 
of  Federal  Communications  Commission  v.  WOKO,  Inc,, 
329  U.  S.  223  (1946).  In  that  case  the  FCC  refused  to  renew 
the  applicant's  license  on  the  ground  that  the  applicant  had 
concealed  the  fact  that  a  Vice  President  of  the  Columbia 
Broadcasting  Company  owned  24  percent  of  the  applicant's 
stock.  The  Federal  Communications  Act  provides  that  any 
station's  license  may  be  revoked  if  false  information  was 

•That  this  constitutes  complete  agreement  by  the  Supreme 
Court  with  the  lower  court's  decision  is  indicated  by  the  Supreme 
Court's  rule  regarding  motions  to  affirm  on  appeal  from  federal 
courts  (Rule  16(1)  (c)  of  the  Revised  Rules  of  the  Supreme  Court 
of  the  United  States) : 

“The  court  will  receive  a  motion  to  affirm  the  judgment 
sought  to  be  reviewed  on  appeal  from  a  federal  court  on  the 
ground  that  it  is  manifest  that  the  questions  on  which  the 
decision  of  the  cause  depends  are  so  unsubstantial  as  not  to 
need  further  argiunent." 
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given  in  applying  for  a  license.  The  Court  denied  the  con-l 
tention  of  applicant  that  the  concealment  was  not  material 
and  held  that  such  a  decision  was  solely  within  the  discre-j 
tion  of  the  agency  (p.  229) :  j 

‘‘But  it  is  the  Commission,  not  the  courts,  which| 
must  be  satisfied  that  the  public  interest  will  be 
served  by  renewing  the  license.  And  the  fact  that  wej 
might  not  have  made  the  same  determination  on  the 
same  facts  does  not  warrant  a  substitution  of  judicial 
for  administrative  discretion  since  Congress  has 
confided  the  problem  to  the  latter.”  | 

Petitioners  seek  to  escape  the  plain  holding  of  thesej 
cases  by  citing  past  violations  of  other  carriers,  includingl 
other  applicants  in  this  proceeding.  The  short  answer  to 
this  contention  is  that  never  before  has  the  Board  been 
confronted  with  an  applicant  whose  record  of  violations  of 
the  Act  has  been  so  flagrant.  | 

As  previously  pointed  out,  the  violations  of  which  the| 
Board  found  North  American  and  its  principals  guilty  were 
not  casual  or  isolated  instances ;  they  were  not  limited  to 
a  brief  period  of  time  nor  were  they  unrelated  to  North 
Americanos  main  operations.  On  the  contrary,  they  existed 
for  more  than  nine  years  and  went  to  the  very  heart  of 
North  American  Os  operations  as  an  air  carrier,  “While  i 
there  probably  have  been  other  applicants  in  Board  pro- 1 
ceedings  which  have  been  guilty  of  violations  of  the  Act,  I 
the  Board  has  never  been  faced  with  an  applicant  with ! 
such  history  of  knowing,  willful  and  systematic  violations ! 
of  the  Civil  Aeronautics  Act  and  the  BoardOs  regulations  I 
over  a  period  of  years.  Indeed,  petitioners  o  brief  to  this  I 
Court  concedes  the  basic  illegality  of  their  operations  as 
an  air  carrier  and  states  that  for  North  American  to  con¬ 
form  to  the  Board  ^s  regulations  would  have  been  business 
suicide  (Petitioners’  Brief,  p.  45).  Thus,  it  is  its  shock¬ 
ing  record  that  sets  North  American  apart  from  other  | 
applicants,  and  for  the  Board  to  deny  North  American  a  j 
certificate  because  of  its  violations  is  not  arbitrary.  j 
Furthermore,  petitioners’  argument  that  the  Board  is  | 
precluded  from  finding  North  American  unfit  by  its  own  i 
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past  treatment  of  violations  in  certificate  cases  is  both 
logically  and  legally  indefensible.  It  amounts  to  a  claim 
that  the  Board  conld  never  find  an  applicant  unfit,  a  result 
which  would  be  a  plain  subversion  of  the  Board  ^s  obliga¬ 
tion  under  the  statute.  There  obviously  comes  a  time  when 
the  facts  are  so  compelling  that  the  Board  must  find  an 
applicant  unfit.  The  Board  properly  found  such  compell¬ 
ing  facts  to  exist  here.  It  said  (448) : 

*^This  is  not  a  case  where  there  is  only  a  question 
mark  hovering  over  fitness;  the  facts  clearly  show 
such  a  pattern  of  unreliability  as  to  preclude  even 
the  granting  of  a  temporary  certificate.’^ 

None  of  the  prior  Board  cases  dealing  with  violations 
upon  which  petitioners  rely  is  comparable  in  any  degree 
to  the  situation  in  this  proceeding.  In  Hawaiian  Intra¬ 
territorial  Servicey  10  C.  A.  B.  62  (1949),  the  Board  found 
an  extraordinary  need  for  competitive  passenger  service  in 
Hawaii.  The  only  applicant  for  such  service  in  that  pro¬ 
ceeding  was  Trans-Pacific  Airlines,  which  had  previously 
been  found  by  a  District  Court  in  Hawaii  to  have  operated 
a  daily  scheduled  service  from  January  1  until  September 
11,  1947  in  violation  of  Section  401(a)  of  the  Civil  Aero¬ 
nautics  Act.  The  Board  gave  clear  notice  of  the  fatal 
effect  such  a  violation  would  have  in  most  certificate  pro¬ 
ceedings,  but  held  that  under  the  unusual  circumstances 
of  the  case  the  public  need  for  the  proposed  service  was 
overriding.  It  stated  (p.  67) : 

‘*The  Court  found  that  Trans-Pacific  had  operated 
a  re^lar  scheduled  service  without  a  certificate  of 
public  convenience  and  necessity  in  violation  of  sec¬ 
tion  401(a)  of  the  Civil  Aeronautics  Act.  This  Board 
would  be  recreant  to  its  public  trust  were  it  to  con¬ 
done  expressly  or  by  implication  such  a  violation. 
The  requirement  for  the  certificate  of  public  con¬ 
venience  and  necessity  is  one  of  the  crucial  provisions 
employed  by  Congress  in  the  statutory  scheme  pro¬ 
vided  for  the  control  of  air  transportation,  and  any 
violation  of  that  requirement  strikes  at  the  heart 
of  the  Civil  Aeronautics  Act.  There  is  no  defense 
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for  a  carrier  which  accepts  the  Board’s  authorisa¬ 
tion  for,  and  pretends  to  operate,  irregular  air  ser¬ 
vices  wMe  it  engages  illegally  in  regular  scheduled 
air  transportation,  | 

“Nor  may  such  a  violator  plead  that  his  violia- 
tion  was  committed  in  pursuit  of  a  worthy  ohjectivle. 
We  do  not  intend  to  reward  wrongdoers  by  grantiSig 
certificates  of  public  convenience  and  necessity  jto 
carriers  which  have  undertaken  illegal  operations 
for  the  alleged  purpose  of  developing  evidence  ^:o 
prove  the  need  for  the  service.  As  against  other 
applicants  which  had  proved  their  fitness  for  tfie 
performance  of  a  proposed  service,  such  a  violatl^r 
would  find  himself  in  a  certificate  proceeding  Jwr- 
dened  with  a  disadvantage  which  under  ordinary 
circumstances  would  he  inimical,  if  not  fatal,  to  hf^s 
case.  I 

“The  circumstances  which  confront  us  in  Ae 
instant  case,  however,  are  not  ordinary  •  •  We 
are  here  presented  with  the  situation  that  the  only 
carrier  available  for  the  performance  of  such  a  ser¬ 
vice  is  Trans-Pacific.  •  •  *  We  conclude  that  *  *!  * 
Trans-Pacific  should  be  certificated.  To  conclude 
otherwise  under  the  circumstances  of  this  cage 
would,  we  believe,  be  a  disservice  to  the  interest  ^f 
the  people  of  Hawaii.”  [Emphasis  supplied.]  ! 

i 

In  the  Transatlantic  Cargo  Case,  Order  No.  E-931^, 
served  June  17,  1955,  the  Board  found  no  violations  wi^h 
respect  to  the  successful  applicant,  Seaboard  &  Westeiin 
Airlines,  since  the  cease  and  desist  order  against  Seaboaifd 
in  1950.  Because  of  that  fact  and  the  fact  that  it  was  moie 

I 

qualified  than  any  other  applicant,  the  Board  selected  Sea¬ 
board  as  the  carrier  to  provide  the  needed  service.  ][t 
stated  (Order  No.  E-9311,  p.  31) :  j 

“It  will  be  recalled  that  when  we  issued  our  cease 
and  desist  order  against  Seaboard  in  1950,  we  did 
not  deem  revocation  of  the  carrier’s  operatir(g 
authority  to  be  warranted.  More  than  three  yeats 
have  elapsed,  and  the  record  does  not  reveal  thit 
Seaboard  has  violated  the  regulations  in  the  interim. 
Despite  its  apparently  clean  record  since  then,  ^e 
would  consider  its  past  violations  as  militating 
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against  the  carrier's  application,  if  we  found  that 
another  applicant  were  as  qualified  as  Seaboard. 
From  our  comparison  of  the  qualifications  of  the 
applicants,  it  is  clear  that  none  is  as  qualified  for 
transatlantic  cargo  service  as  is  Seaboard.” 

The  carriers  involved  in  the  Air  Freight  Case,  10 
C.  A.  B.  572  (1949),  on  which  petitioners  rely,  were  in  a 
position  somewhat  different  from  petitioners.  They  claimed 
to  be  contract  carriers  whose  operations  as  such  were  not 
subject  to  the  Board’s  jurisdiction,  and  there  had  been  no 
Board  determination  that  such  operations  were  not  con¬ 
tract  carrier  operations  or  in  other  respects  lawful-  What¬ 
ever  the  true  facts  may  have  been,  it  cannot  be  said — as 
petitioners  here  argue — that  the  Board  then  had  before  it 
the  necessary  information  on  which  to  act  or  that  it  know¬ 
ingly  condoned  prior  unlawful  activities  of  the  magnitude 
shown  here.  Indeed,  the  Board  in  the  recitals  preceding 
the  ordering  portion  of  Part  292.5  (which  later  became 
Part  295  of  the  Board’s  Economic  Regulations,  14  G.  F.  B. 
§295.1  ff.,  and  is  cited  by  petitioners)  twice  referred  to  the 
‘‘non-common  carrier  basis”  of  the  freight  carriers’  opera¬ 
tions  (Beg.  Ser.  No.  389,  May  5,  1947,  p.  2). 

Finally,  North  American  cites  the  North-South  Air 
Freight  Renewal  Case,  Order  No.  E-9760,  dated  November 
21, 1955,  where  there  was  alleged  illegal  acquisition  of  con¬ 
trol  of  Riddle  Airlines  by  a  stockholder  who  had  substan¬ 
tial  interests  in  other  transportation  enterprises,  and  also 
questionable  business  practices  of  the  President  of  Riddle 
with  respect  to  another  company.  However,  in  that  case 
the  Section  408  violation  did  not  go  unnoticed  by  the  Board. 
The  Board  noted  in  its  opinion  (Order  No.  E-9760,  pp. 
18-9)  that  this  alleged  violation  was  being  examined  in  a 
pending  proceeding  which  would  take  whatever  action  was 
necessary  and  that  the  alleged  interest  did  not  “alter  the 
policies  or  actual  managing  group”  of  Riddle,  so  did  not 
affect  its  fitness.  Section  408  approval  was,  in  fact,  later 
obtained  in  the  latter  proceeding  {Arthur  Fining  Davis 
Control  Relationships  Proceeding,  Order  No.  E-10007, 
dated  February  16, 1956).  With  respect  to  the  charges  con- 
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cerning  questionable  activities  in  connection  with  an  insurf 
ance  company,  the  Board  foimd  the  evidence  too  remot^ 
to  affect  the  fitness  of  the  carrier.  | 

All  of  these  cases,  thus,  are  plainly  distinguishable 
from  that  of  North  American.  In  none  of  them  did  th^ 
Board  find,  as  in  the  case  of  North  American,  “a  lon^ 
history  of  association  with  flagrant  violations  of  the  Act’^ 
and  such  a  lack  of  reliability  to  justify  a  finding  that  “thi 
central  figures  in  the  North  American  group  •  •  •  cannoi 
be  found  sufficiently  reliable  to  entrust  with  the  operation 
of  the  certificated  routes  they  propose  herein”.  The  vio^ 
lations  in  prior  cases  were  minor  indeed  in  contrast  to 
those  of  North  American. 

In  any  event,  this  Court  is  not  called  upon  to  review  th(i 
wisdom  of  the  Board  ^s  disposition  of  the  issues  posed  iif 
these  other  proceedings.  The  contention  raised  by  peti¬ 
tioners  here  that  the  Board  in  these  circumstances  is  in  any 
sense  bound  by  such  previous  actions  has  already  been 
rejected  by  the  Supreme  Court  in  the  WOKO  case,  swgra, 
in  the  following  language  (at  p.  228) : 


‘‘The  mild  measures  to  others  and  the  apparently 
unannounced  change  in  policy  are  consideration^ 
appropriate  for  the  Commission  in  determining; 
whether  its  action  in  this  case  is  too  drastic,  but  w^ 
cannot  say  that  the  Commission  is  bound  by  anything 
that  appears  before  us  to  deal  with  all  cases  at  all 
times  as  it  has  dealt  with  some  that  seem  comparf 
able.”  ! 


Nor  are  the  cases  in  other  fields  cited  by  North  Americai^ 
to  support  its  charge  of  arbitrary  action  applicable  herd. 
McKay  v.  WaltilenmaicTy  —  App.  D.  C.  — ,  226  F.  2d  3b 
(decided  July  21,  1955),  was  concerned  with  the  narrovr 
question  of  whether  the  Secretary  of  Interior  had  the  powej: 
to  cancel  a  lease  when  he  discovered  certain  illegalitieife 
after  the  lease  had  been  issued,  and  the  Court’s  decision 
clearly  vindicates  the  public  interest  rather  than  subverting 
it,  as  petitioners  seek  to  do  here.  In  National  Labor  Relc^ 
tions  Board  v.  Mall  Tool  Co.,  119  F.  2d  700  (7th  Cir.  1941) 
the  court  overruled  the  National  Labor  Relations  Board 


I 
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with  respect  to  the  cut-off  date  for  back  pay,  since  again  it 
was  in  the  public  interest  to  encourage  prompt  filing  of 
charges.  In  the  instant  case,  however,  it  is  clearly  in  the 
public  interest  for  the  Board  to  demand  compliance  with 
the  fitness  provisions  of  the  Act  Shachtman  v.  Dulles, 
—  App.  D.  C.  — ,  225  F,  2d  938  (decided  June  23,  1955), 
concerned  a  denial  of  a  passport  on  reasons  that  were 
legally  insufficient.  The  reasons  given  by  the  Board  for 
denial  of  North  Americanos  application,  on  the  other  hand, 
are  clearly  sufficient  under  Section  401(d)  of  the  Civil  Aero¬ 
nautics  Act  (see  subsection  A,  supra). 

There  are  many  cases,  moreover,  in  which  other  regula¬ 
tory  bodies  have  denied  licenses  or  renewal  of  licenses  on 
the  basis  of  violations  of  the  regulatory  statute  involved. 
Mitchell-Purchase-Bertelsen,  40  M.  C.  C-  283  (1945);  Hur¬ 
ley  Common  Carrier  Application,  54  M.  C.  C.  362  (1952) ; 
Garrison  Contract  Carrier  Application,  49  M.  C.  C.  575 
(1949) ;  Powell-Purchase-Rampy,  57  M.  C.  C.  597  (1951) ; 
Casiglio-Purcliase-Love^s,  supra;  Trioli  Extension-Brick, 
supra;  Hughes  Transp.,  Inc.,  Extension^Southeastem 
States,  46  M.  C.  C.  603  (1946) ;  Congdon-Purchase-Wadhins, 
50  M.  C.  C.  781  (1948) ;  Becker  Transp.  Co.,  Inc.  Contract 
Carrier  Application,  26  M.  C.  C.  487  (1940). 

There  are  many  other  cases,  furthermore,  in  which  such 
decisions  by  administrative  agencies  have  been  appealed 
and  have  been  upheld  by  the  courts.  Federal  Communica¬ 
tions  Commission  v.  Broadcasting  Service  Organization, 
Inc.,  337  U.  S.  901  (1949) ;  Hubert  v.  Public  Service  Com¬ 
mission,  118  Pa.  Super.  128,  180  A.  23  (1935) ;  Rowley  v. 
Public  Service  Commission,  112  Utah  116,  1^  P.  2d  514 
(1947) ;  Alspaugh  v.  Public  Utilities  Commission,  146  Ohio 
St-  267,  65  N.  E-  2d  263  (1946) ;  Motor  Truck  Transfer  v. 
Southwestern  Transp,  Co.,  197  Ark,  346,  122  S.  W.  2d  471 
(1938) ;  Clark  v.  McBride,  127  A.  550  (N.  J.  1925) ;  Kurinsky 
V.  Board  of  Health  of  Lakewood  Township,  128  N.  J.  L.  185, 
24  A.  2d  803  (1942). 

Petitioners’  final  claim  that  the  Board’s  finding  of  lack 
of  fitness  is  arbitrary  in  the  absence  of  comparative  con¬ 
sideration  of  its  fitness  against  other  applicants  is  without 
merit.  In  fact,  the  law  is  clear  that  the  determination  that 
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North  American  did  not  meet  the  statutory  standards 
fitness,  willingness  and  ability  made  unnecessary  from 
legal  standpoint  any  further  treatment  of  North  Amerj 
ican's  application  and,  particularly,  made  inapplicable  an^ 
rule  of  comparative  consideration.  Simmons  v.  Federal 
Communications  Commission,  79  App.  D.  C.  264,  145  F, 
2d  578  (1944) ;  Simmons  v.  Federal  Commv/nications  Cow^ 
mission,  83  App.  D.  C.  262,  169  F.  2d  670  (1948),  cert,  deni 
335  U.  S.  846  (1948),  | 

In  the  first  of  those  cases  the  Commission  held  that 
an  applicant  for  a  proposed  radio  station  that  would  coni 
stitute  an  interference  with  air  navigation  was  not  entitled 
to  comparative  consideration  with  a  proposal  subject  to  nc| 
such  disability.  The  Court  stated  (p.  265) :  | 

“We  think  the  findings  on  which  the  Commissiori 
based  its  denial  of  appellant’s  application  are  sujpj 
ported  by  substantial  evidence.  We  think  that  public; 
convenience,  interest  and  necessity  clearly  require 
the  Commission  to  deny  applications  for  construe-l 
tion  which  would  menace  air  navigation.  It  follow^ 
that  appellant’s  application  was  rightfully  deniedJ 
No  formal  or  direct  comparison  is  necessary  hetween 
an  application  which  must  he  denied  and  one  which 
may  be  granted.  Relative  consideration  is  meaning¬ 
less  unless  there  are  two  applications  either  of  whichi 
considered  alone,  might  he  granted.”  [Emphasis] 
supplied.]  I 

Surely,  if  the  North  American  application  were  heard! 
“standing  alone no  court  would  disturb  the  Board’s  find-! 
ings  on  the  overwhelming  facts  presented  here  that  North 
American  was  not  fit  within  the  statute.  It  would  be] 
unthinkable  that  this  basic  statutory  test  should  be  com-! 
pletely  inverted  by  the  happenstance  that  the  proposal  was 
heard  in  a  consolidated  proceeding. 

The  second  case  involved  the  same  two  parties  and  arose 
from  the  grant  to  one  radio  station  rather  than  another 
of  the  right  to  increase  the  station’s  power.  There  the 
Commission  held  that  grant  of  Simmons’  application  toi 
broadcast  network  programs  exclusively  would  not  be  ini 
the  public  interest  so  that  no  comparative  consideration! 
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of  the  two  otherwise  conflicting  and  mutually  exclusive 
applications  was  required.* 

Here  the  lack  of  fitness  finding  is  a  clear  bar  to  the 
authorization  of  North  American,  since  the  statutory 
requirements  are  conjunctive.  In  other  words,  having 
found  North  American  unfit,  as  that  term  is  employed  in 
the  statute,  the  Board  could  not  have  possibly  certificated 
it,  since  a  basic  jurisdictional  finding  would  be  absent. 
Moreover,  the  fitness  requirement  in  the  statute  is  abso¬ 
lute,  not  relative;  it  is  something  an  applicant  does  or 
does  not  meet  and  cannot  depend  on  the  status  of  others. 
A  remand  on  this  question  would,  therefore,  avail  North 
American  nothing.  For  whatever  its  effect  upon  other 
applicants,  the  ‘‘lack  of  fitness'^  bar  as  to  North  American 
is  insurmountable. 

In  addition,  of  the  carriers  which  petitioners  charge 
with  allegedly  serious  violations,  only  two,  United  and 
Eastern,  were  awarded  any  authorizations  in  this  case  by 
the  Board,  so  their  complaint  on  this  score  could  at  most 
be  limited  to  these  two  carriers.  A.  comparison  of  the 
violations  of  these  two  carriers  with  those  of  North  Ameri¬ 
can,  however,  shows  a  vast  difference.  United’s  violation 
concerning  the  density  of  its  tourist  aircraft  was  ultimately 
settled  with  the  Board  and  is  plainly  de  minimis  compared 
to  the  numerous  violations  of  North  American.  In  the  case 
of  Eastern,  where  the  Board  found  a  Section  408  violation, 
again  the  violation  was  rectified.  Surely,  North  American 
with  its  long  history  of  open  defiance  of  the  Act  and  of  the 
Board’s  regulations  cannot  seriously  claim  comparative 
consideration  on  the  issue  of  fitness  as  against  these  two 
carriers. 

In  view  of  the  foregoing,  it  cannot  be  said  either  that 
the  Board’s  treatment  of  petitioners’  application  was  at 
variance  with  its  prior  practice  or  that  the  Board’s  denial 
of  that  application  because  of  petitioners’  past  violations 
was  an  arbitrary  and  unjustified  action. 

•  The  recent  case  in  this  Court  of  TelanserphoTie,  Inc.  v.  Federal 
Cornmunicaiioris  Commission,  Case  No.  12716  (decided  February  9, 
1956),  is  not  in  point  since  both  applicants  in  that  case  were  found 
quaMed  (Slip  Opinion,  p.  2). 
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II. 


The  Board’ft  opinion  contains  fully  adequate  fincjl- 
ings  to  support  its  decision  that  the  granting  of  Nort^ 
American’s  application  was  not  required  by  the  public 
convenience  and  necessity.  { 

j 

Significantly  enough,  with  one  minor  exception  hereii^- 
after  discussed,  North  American  makes  no  contention  th^t 
the  Board’s  findings  and  conclusions  against  its  applicaj- 
tion  and  in  favor  of  others  are  without  the  support  of  sup- 
stantial  evidence.  Unlike  its  approach  in  regard  to  the  fil|- 
ness  question,  its  attack  on  the  Board’s  decision  with 
respect  to  the  public  convenience  and  necessity  issues  i^ 
based  wholly  upon  an  alleged  lack  of  adequate  findings  to 
support  the  Board’s  actions.  In  this  argument  it  leans 
heavily  upon  the  brevity  of  the  Board’s  specific  treatment 
of  its  proposal.  Its  argument,  however,  must  fail,  for  not 
only  does  the  opinion  read  as  a  whole  show  very  plainly 
the  reasons  for  denial  of  North  American’s  proposal] 
but,  in  addition,  it  contains  specific  findings  legally  sufl&-| 
cient  to  justify  the  Board’s  action  in  denying  petitioners’ 
application.  j 

In  approaching  the  question  of  the  adequacy  of  thej 
Board’s  findings,  the  Court  must,  of  course,  look  to  the 
whole  opinion.  Alabama  G.  S,  JZ.  Co.  v.  United  States,  340 
U.  S.  216  (1951).  Appended  hereto  as  Appendix  B  is  a| 
summary  of  the  Board’s  findings  with  respect  to  the  seg-j 
ments  which  make  up  the  route  system  applied  for  byl 
North  American,  reference  to  which  will  show  clearly  that! 
(1)  improvement  in  national  route  structure  and  strength¬ 
ening  of  weaker  carriers  was  a  major  consideration  in  the 
Board’s  selection  of  carriers;  (2)  as  to  each  market  in 
which  it  authorized  new  service,  the  Board  authorized  the 
maximum  number  of  carriers  which,  in  its  informed  judg¬ 
ment,  the  traffic  would  permit;  (3)  in  each  instance  where 
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additional  service  was  justified,  the  Board  selected  a 
carrier  or  carriers  to  provide  unrestricted  or  restricted 
service,  depending  on  the  needs  of  the  trafiSc  moving  on  or 
over  the  particular  segment,  and  (4)  the  criteria  used  by 
the  Board  in  selecting  'carriers  (e.g.,  strengthening  of  the 
national  route  structure,  convenience  of  existing  traflSc, 
development  of  future  traffic,  minimization  of  adverse 
effect  on  existing  services,  etc.)  were  in  all  instances  within 
the  broad  objectives  of  the  Civil  Aeronautics  Act. 

It  should  be  noted  that  in  making  its  findings  the  Board 
had  before  it  the  Examiner  ^s  painstaking  compilation  of 
factual  data  bearing  on  the  route  structures  of  the  appli¬ 
cants,  the  economy  of  the  area  under  consideration,  the 
character  of  the  existing  services,  the  volume  of  historic 
traffic,  etc.,  etc.  Moreover,  the  Board’s  opinion  time  and 
again  alluded  to  such  matters  as  the  route  structures  of 
the  applicants  (e.g,,  427),  traffic  volumes  (e.g.,  431),  per¬ 
centage  relationships  of  traffic  (e.g.,  431),  historic  partici¬ 
pations  in  the  traffic  flows  (e.g.,  435),  limitations  of  existing 
service  (e.g.,  432),  etc.,  allusions  which  belie  any  claim  that 
it  did  not  thoroughly  familiarize  itself  with  the  record  and 
derive  its  basic  findings  therefrom. 

The  net  effect  of  these  findings,  insofar  as  North  Ameri¬ 
can  is  concerned,  is  that  granting  of  its  proposal  would  not 
contribute  to  the  development  of  a  sound  national  route 
structure  and  would  not  meet  the  traffic  requirements 
shown  by  the  record;  in  fact,  it  would  create  a  larger  num¬ 
ber  of  carriers  than  the  irB&c  involved  justified.  In  this 
connection,  for  example,  the  Board  found  that  no  addi¬ 
tional  service  was  justified  between  Chicago  and  Cleveland. 
That  finding  is  obviously  dispositive  not  only  of  North 
American’s  but  also  of  every  other  proposal  for  such  ser¬ 
vice,  In  other  instances  the  Board  found  a  need  for  a 
limited  type  of  service,  which  North  American  did  not  pro¬ 
pose  (e.g.,  Detroit-Chicago). 

Petitioners’  argument  that  the  Board  should  have  found 
as  a  “fact”,  supported  by  precise  underlying  reasons,  the 
number  of  carriers  a  given  market  would  warrant,  is  com- 
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pletely  without  merit.*  Clearly,  the  number  of  carrieifs 
required  in  any  given  market  to  best  fulfill  the  statutoijy 
objectives  of  the  Act  is  not  a  matter  determinable  with 
mathematical  precision  or  supportable  with  a  mathemati¬ 
cal  bill  of  particulars.  It  is  rather  the  “field  of  uncertaih- 
ties,  imponderables  and  estimates  .  .  .  where  the  rule  th^t 
a  conclusion  within  the  realm  of  rational  deduction  qr 
inference  stands  despite  differences  of  opinion,  has  i^s 
greatest  applicability  American  Airlines  v.  Civil  Aeroijh 
cmtics  Board,  89  App.  D.  C.  365,  368,  192  F.  2d  417,  4^0 
(1951).**  I 

Moreover,  the  determination  made  by  the  Board  hereijn 
(the  number  of  carriers  justified  by  sound  economics  ijn 
particular  markets)  is  one  of  a  type  with  which  the  Courts 
have  consistently  refused  to  interfere.  American  Airlin^ 
V.  Civil  Aeronautics  Board,  supra;  United  Air  Lines  t. 
Civil  Aeronautics  Board,  81  App.  D.  C.  89,  155  F.  2d  169 
(1946) ;  Railroad  Commission  of  Texas  v.  Rowan  d  Nicholas 
Oil  Co,,  311  U.  S.  570  (1941);  Board  of  Trade  of  Kansas 
City,  Mo,  V,  United  States,  314  TI-  S.  534  (1942) ;  PMLade^r- 
phia  Co,  V.  Securities  and  Exchange  Commission,  85  Apj). 
D.  C.  327,  177  F.  2d  720  (1949).  And  particularly  in  view 
of  North  American’s  failure  to  raise  the  question  of  sub¬ 
stantial  evidence  to  support  these  findings,  there  can  be  n^ 
possible  basis  for  doing  so  here.  j 

It  is  also  petitioners’  contention  that  in  the  market- 
by-market  analysis  which  the  Board  set  forth  in  its  opiii- 
ion,  North  American’s  right  to  comparative  consideration 
(a  right  which,  as  shown  in  Point  I  supra,  it  cannot  validljy 


*  It  is  this  argument  which  serves  as  a  springboard  for  petition¬ 
ers’  contention  that  such  basic  findings  of  fact  as  the  lack  of  trafllc 
to  support  additional  Chicago-Cleveland  service  are  “mere  coiji- 

clusions”.  I 

] 

••  In  its  Opinion  and  Order  on  Eeconsideration  of  Supplemental 
Opinion  in  this  case  (Order  No.  E-9886,  dated  December  30,  19551) 
the  Board  points  out  (p.  4)  that  the  volume  of  traffic  in  a  givep 
market  is  not  dispositive  of  the  issue  of  additional  service,  since 
“service  benefits”  must  also  be  considered.  Hence  the  type  of  facjt 
finding  urged  by  North  American  would  be  meaningless.  ! 
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assert  here)  was  violated;  but  this  argument  will  not  sur¬ 
vive  analysis.  In  the  first  place,  as  the  Examiner  pointed 
out  (264-5),  true  comparability  on  the  facts  was  present 
to  a  substantial  degree  only  in  the  case  of  North  Ameri¬ 
can’s  proposal  vis  a  vis  the  new  route  applications  of  East¬ 
ern,  Colonial  and  National,  none  of  which  was  granted- 
Only  in  those  instances  was  there  at  issue  a  completely 
new  network  of  routes  blanketing  the  entire  Chicago-New 
York  area.  Secondly,  despite  the  plain  logic  of  the  Exam¬ 
iner’s  position,  the  Board  ab  initio  placed  all  applicants  on 
an  equal  footing  and  hence  went  beyond  the  requirements 
of  the  rule.  For  example,  in  adopting  the  Examiner’s  con¬ 
clusion  that  Capital’s  proposals  should  be  granted  in  toto, 
the  Board  made  the  following  finding,  which  could  hardly 
be  more  truly  comparative  (424) : 

‘^To  the  extent  that  other  competing  applicants 
are  being  denied  similar  authorizations,  we  believe 
that  the  choice  of  Capital  wiU  in  the  long  run  con¬ 
tribute  most  to  the  development  of  a  sound  route 
structure  for  the  nation.” 

In  support  of  this  finding,  the  Board  made  the  following 
subsidiary  and  interrelated  findings,  some  in  absolute, 
others  in  comparative  terms  (423-6)  :* 

1.  The  type  of  service  authorized  is  suitable  for  opera¬ 
tion  by  a  regional  carrier. 

2.  The  services  authorized  will  strengthen  Capital,  ^*an 
objective  which  we  consider  of  great  importance  in  perfect¬ 
ing  the  route  structure  of  the  nation”. 

3.  Capital  is  not  one  of  the  larger  carriers  and  needs 
additional  opportunity  for  growth  in  order  to  insure  that 
it  will  remain  subsidy-free. 

4.  “Thus,  we  find  significant  in  the  choice  of  carrier  the 
fact  that  Capital  has  a  greater  need  than  the  other  appli- 

*  The  findings  are  sommarized,  not  quoted,  unless  otherwise 
indicated. 
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cants  (except  Colonial)  for  the  additional  strength  the  neV 
services  for  which  it  has  applied  would  provide  for  its  rontb 
system.’^  [Emphasis  supplied.]  I 

I 

5.  Strengthening  Capital  will  strengthen  the  nation^ 

route  system.  ! 

I 

1 

I 

6.  Selection  of  Capital  will  permit  it  to  improve  its 

services  and  its  competitive  position.  | 

j 

7.  The  public  will  benefit  most  by  having  regional  servl- 
ices  performed  by  a  regional  carrier,  and  Capital  is  in  th^ 
test  position  to  provide  the  required  regional  service.  ! 

8.  Capital  is  a  substantial  participant  in  the  market^ 
involved. 

9.  Capital  will  aggressively  develop  coach  service. 


10.  Capital’s  authorization  will  not  adversely  affecjt 
existing  services  to  a  substantial  degree.  ! 


11.  The  growth  potential  of  the  markets  and  Capital’s 
past  experience  in  the  area  justify  its  selection.  j 

It  is  obvious  that  the  Board  in  this  plain  exposition  oi 
its  logical  processes  rejected  competing  applications  onl^ 
after  it  had  found  numerous  reasons  (over  and  above  th^ 
fact  that  the  carrier  was  already  operating  in  the  area)  foi^ 
the  selection  of  Capital  and,  it  should  be  noted,  had  alsc^ 
found  insufficient  traffic  to  justify  additional  unrestricte4 
routes  in  the  same  area  (429,  446).  This  treatment  o^ 
the  issues  is  especially  significant  on  this  appeal,  since  by 
reason  of  its  prior  routes  and  the  awards  in  the  case  before 
the  Board,  Capital’s  route  structure  in  the  Chicago-Nev^ 
York  area  is  now  basically  that  for  which  petitioner^ 
applied,  to  wit,  an  unrestricted  regional  network  of  routesj 
connecting  Chicago,  Detroit,  Cleveland,  Pittsburgh,  Phila 
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delphia  and  New  York.*  The  cited  findings,  touching  upon 
virtually  all  of  the  statutory  objectives  set  forth  in  the  Act, 
certainly  make  clear  the  logical  basis  for  the  Board’s  selec¬ 
tion,  and  in  the  absence  of  any  possible  attack  thereon  in  this 
proceeding  as  being  unsupported  by  substantial  evidence 
foreclose  any  question  of  the  validity  of  the  Board’s  pre¬ 
ference  of  Capital  over  North  American. 

Similarly,  in  connection  with  its  decision  on  the  issue 
of  Chicago-New  York  service,  the  Board  stated  (429) : 

“In  other  words,  Capital  and  Northwest  can  offer 
at  least  the  same  benefits  to  the  traveling  public  as 
can  the  remaining  applicants,  and  in  admtion,  gain 
the  advantages  of  route  adjustments  vitally  neces¬ 
sary  for  a  balanced  and  sound  nation^  route 
system.” 

The  Board  could  hardly  have  made  plainer  the  fact  that 
it  had  considered  all  applications  for  Chicago-New  York 
authority  and,  for  the  reasons  cited,  resolved  the  question 
of  carrier  selection  in  favor  of  Capital  and  Northwest. 
Similarly,  in  all  other  instances  where  a  particular  service 
was  found  required,  the  reasons  underlying  the  selection 
of  a  carrier  other  than  North  American  were  plainly  stated, 
as  shown  by  reference  to  the  findings  summarized  in 
Appendix  B. 

While  these  findings  show  fully  the  logical  basis  for 
the  Board’s  action  in  denying  North  American’s  proposal, 
the  Board  went  even  further.  It  adopted  the  Examiner’s 
findings  with  respect  thereto  and  added  certain  of  its  own. 


•With  minor  exceptions  as  to  which  petitioners’  brief  makes 
no  complaint,  no  apphcant  other  than  Capital  was  awarded  any 
authority  in  this  proceeding  except  authorizations  subject  to  long- 
haul  restrictions  designed  to  meet  traffic  requirements  between  the 
area  cities  and  points  in  other  parts  of  the  country.  As  a  non¬ 
operating  carrier,  North  Aonerican  could  not  meet  such  needs  nor 
be  subjected  to  such  a  restriction;  hence  its  proposal  was  most 
nearly  comparable  to  Capital’s  (of  ^ose  granted),  and  the  Board’s 
findings  thoroughly  dispose  of  any  contention  that  the  Board  did 
not  give  due  consideration  to  certfficating  North  American  in  addi¬ 
tion  to  or  in  lieu  of  Capital 
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The  Examiner’s  findings  may  be  summarized  as  foUoT^s 
(307-10) :  I 

(1)  that  the  existing  volume  of  service  in  the  markers 
songht  to  be  served  by  North  American  was  generally 

adequate ;  j 

1 

I 

(2)  that  the  contentions  of  North  American  that  |a 

wholly  new  carrier  specializing  in  low-fare  service  should 
be  certificated  were  not  persuasive  in  view  of  the  Board  js 
previous  decision  on  the  same  issue  in  Transcontinental 
Coachr-Type  Service  Case,  14  C.  A.  B.  720  (1951),  and  thie 
tremendous  expansion  of  low-fare  services  by  the  certi$- 
cated  carriers  since  that  decision;  and  | 

(3)  that  the  North  American  proposal  was  highly  select 
tive  in  seeking  to  serve  only  large  metropolitan  centers.|* 

I 

The  first  of  these  findings  is  supported  by  an  exhaustivje 
study  by  the  Examiner  of  the  volume  of  seats  operate^ 
by  existing  carriers  on  the  segments  in  issue,  which,  ih 
turn,  is  related  to  the  volume  of  traflSc  moving  thereof. 
The  Examiner  concluded  that  there  were  generally  aboi^t 
six  seats  per  passenger,  and,  after  allowance  for  the  seat^ 
occupied  by  through  traflSc  and  taking  into  account  thje 
load  factors  of  existing  carriers  disclosed  by  the  record, 
the  volume  of  service  was  clearly  sufficient  to  meet  the 
needs  of  the  traffic  (260-3).  Also  noted  by  him  in  thite 
connection  was  the  absence  of  any  serious  objection  by  th^ 
cities  themselves  to  the  quantity  and  quality  of  existing 
service  (263).  The  second  finding  is  related  directly  t^ 
a  compilation  by  the  Examiner  of  the  large  volume  ojf 
coach  service  operated  by  existing  carriers  on  the  segment^ 

•  This  finding  is  plainly  more  prejudicial  to  North  American 'k 
case  than  is  suggested  by  the  factual  argument  in  petitioners'  brief 
concerning  the  limited  amount  of  the  certificated  carriers’  total 
traffic  developed  by  “small  towns”.  It  is  a  plain  recognition  that 
a  carrier  dedicated  to  public  service  should  offer  something  mork 
than  an  undertaking  to  serve  the  choicest  possible  markets.  Henc^ 
petitioners’  argument  that  substantial  evidence  would  not  support 
the  Examiner’s  conclusion  is  not  well  taken.  I 
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■within  the  area  compared  with  the  situation  in  1951  (261-2). 
The  third  finding  derives  its  justification  from  the  basic 
economics  facts  with  respect  to  the  cities  (114-28)  and  the 
volume  of  traJQSc  moving  between  them  (315A).  Beyond 
question,  therefore,  the  rational  basis  for  the  Examiner  ^s 
basic  findings  has  been  spelled  out. 

To  these  underlying  premises  of  the  Examiner’s  con¬ 
clusion  that  the  public  convenience  and  necessity  did  not 
require  the  granting  of  North  American’s  proposal,  the 
Board  added  the  following  (446) : 

(1)  that  expansion  of  competition*  and  of  low-fare  ser¬ 
vice  would  be  accomplished  by  other  awards  in  the  pro¬ 
ceeding; 

(2)  that  such  other  awards  would  make  possible  sub¬ 
stantial  corrections  in  the  route  deficiencies  of  existing 
carriers  and  improve  the  national  route  structure ;  and 

(3)  that  the  economics  of  the  situation  would  not  per¬ 
mit  both  the  awards  to  existing  carriers  and  the  granting 
of  North  American’s  proposal 

It  is  evident  here,  as  in  the  case  of  the  Board’s  general 
findings,  not  only  that  these  findings  dispose  of  the  issues 
raised  by  North  American’s  proposal  but  also  that  they 
are  decisions  on  matters  of  complex  transportation  eco¬ 
nomics  and  hence  within  the  exclusive  domain  of  the  Board. 


•Despite  petitioners’  aigument  that  the  Examiner’s  findings 
are  totally  inconsistent  with  the  Board’s,  the  treatment  of  competi¬ 
tion  is  the  only  area  in  which  they  differ  and  then  only  slightly. 
The  Examiner  felt  that  services  were  so  plainly  adequate  that 
competition  per  se  would  not  justify  added  service.  The  Board 
felt  that  adequacy  was  not  so  clearly  dispositive  of  the  issue.  If 
this  difference  affected  the  results  of  the  respective  decisions  at  all, 
it  could  only  be  in  connection  with  the  Board’s  granting  of  TWA’s 
restricted  authorization  at  Detroit,  as  to  which  the  Examiner  had 
recommended  deferraL  In  all  other  respects  material  here  the 
Board’s  decision  follows  the  Examiner’s,  except,  of  course,  that 
matters  initially  deferred  in  accordance  with  his  recommendations 
have  subsequently  been  decided  in  connection  with  related  cases. 
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Board  of  Trade  of  Kansas  City,  Mo.  v.  United  State^, 
supra,  546-7  (1942) ;  United  States  r.  Pierce  Auto  Freight 
Lines,  Inc.,  327  U.  S.  515,  535-6  (1946).  | 

Consequently,  the  transparent  effort  of  the  petitionerjs 
to  retry  before  this  Court  North  American’s  case  on  tl^ 
facts  under  the  guise  of  providing  backgroxmd  for  aja 
alleged  lack  of  findings  by  the  Board  is  a  futile  indulgencp 
in  argument  ad  hominem.  The  Board  is  under  no  duty  tj> 
pass  upon  each  and  every  contention  raised  by  the  peti¬ 
tioners  or  any  other  applicant  before  it.  Capital  Transit 
Co.  V.  Umted  States,  97  F.  Supp.  614,  621  (D.  D.  C.  1951)|. 
It  need  only  cite  the  basic  facts  underlying  its  decisio^ 
and,  to  the  extent  permitted  by  the  inexact  nature  of  th0 
subject  matter,  this  has  certainly  been  done  in  this  casd 
American  Airlines  v.  Civil  Aeronautics  Board,  supra.  \ 


III.  I 

I 

I 

The  errors  alleged  by,  petitioners  do  not  permeate^ 
the  award  to  this  intervenor* 

i 

The  Board’s  order  in  this  proceeding  granted  to  thid 
intervenor  (“TWA”)  authority  to  include  Detroit  as  ad 
intermediate  point  between  Chicago  and  New  York  onlyj 
on  flights  originating  or  terminating  at  Kansas  City  or  aj 
point  west  thereof  and  at  New  York*  j 

The  principal  bases  for  this  authorization  are  plainly] 
not  to  be  found  in  petitioners’  application.  For  example,] 
the  Board  made  the  following  findings :  ] 

“Our  action  is  based  in  large  part  on  the  need 
demonstrated  on  this  record  for  improved  service 
between  Detroit  and  Western  points,  and  for 
improvement  of  TWA’s  route  pattern.  The  evidence 


•In  a  companion  case,  the  Board  granted  similarly  restricted 
Cleveland-New  York  authority  to  TWA  on  much  the  same  grounds 
as  those  xmderlying  the  Detroit  award.  Petitioners  have  not 
appealed  from  this  order,  and  the  time  to  do  so  has  expired. 
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indicates  that  a  large  number  of  Detroit's  passen¬ 
gers  to  the  West  Coast  have  been  inconvenienced 
under  existing  authorizations  .  .  .  (431). 

.  We  conclude  that  with  the  additional  ser¬ 
vice  TWA  would  provide,  .  .  .  Detroit  would  enjoy 
a  substantially  improved  service  to  the  West  Coast 
(434), 

.  In  addition,  TWA  has  indicated  a  williag- 
ness  to  accept  a  long  haul  restriction  .  .  .  Such  a 
restriction  will  materially  minimize  the  adverse 
effect  on  other  carriers  ,  .  .  (435). 

.  Much  of  the  traffic  t!^t  TWA  would  carry 
is  already  transported  by  TWA  almost  90  percent 
of  its  journey”  (435), 

It  is  clear  that  petitioners^  proposal  could  not  have 
satisfied  the  traffic  requirements  fulfilled  by  the  authoriza¬ 
tion  of  TWA,  because  petitioners’  proposed  route  extended 
westward  only  to  Chicago,*  For  the  same  reason,  the 
adverse  effect  of  a  grant  to  petitioners  could  not  be  mini¬ 
mized  by  the  imposition  of  a  long-haul  restriction.  Also, 
there  can  be  no  element  of  improvement  in  route  pattern 
in  North  American’s  proposal  comparable  to  the  correc¬ 
tion  of  TWA’s  stub-end  operation  at  Detroit,*  *  Finally, 
of  course,  petitioners  can  have  no  legitimate  interest  in 
the  accommodation  of  traffic  already  being  carried  by 
TWA,  Hence  a  comparative  evaluation  of  petitioners’ 
proposal  and  that  of  TWA  as  granted  was  rendered  unnec¬ 
essary  by  the  factual  situation  presented.  Simmons  v.  Fed¬ 
eral  Communications  Commission,  sv/pra  (2  cases). 


•While  petitioners’  original  proposal  was  more  extensive,  it 
did  not  protest  the  Board’s  order  of  consolidation  severing  those 
portions  not  within  the  Chicago-New  York  area,  and  its  case  was 
presented  solely  on  the  basis  of  a  Chicago-New  York  network  of 
routes. 

••  In  TWA’s  case  such  improvement  was  considered  sufficiently 
important  by  the  applicant  that  it  made  an  unsolicited  offer  to 
entertain  proposals  for  the  transfer  of  certain  north-south  Detroit 
rights  if  its  east-west  application  were  granted,  and  the  Board  has 
instituted  an  investigation  on  that  subject  (436). 
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Similarly,  this  intervenor  is  in  nowise  involved  in  peti-l 
tioners’  other  principal  point  with  respect  to  comparative! 
consideration,  i.e.,  that  the  Board  should  have  weighed  anyj 
violations  of  law  by  other  applicants  in  passing  npon  their  | 
respective  proposals.  At  no  point  do  petitioners  suggest 
that  this  intervenor  has  been  guilty  of  any  such  violations; 
and  the  portions  of  the  record  cited  by  petitioners  in  this 
coimection  contain  no  evidence  on  this  score  with  respect 
to  TWA.  Hence,  even  if  the  Court  should  accept  peti-j 
tioners’  thesis  that  the  Board  acted  arbitrarily  in  thatj 
certain  other  applicants  were  not  disqualified  on  grounds  | 
of  fitness,  no  such  circumstance  is  presented  in  the  case] 
of  TWA.  j 

Consequently,  there  are  presented  no  valid  grounds  for] 
setting  aside  those  portions  of  the  Board’s  order  whereby] 
TWA  was  authorized  to  include  Detroit  as  an  intermediate  | 
point  between  Chicago  and  New  York.  Moreover,  any  such  | 
action  would,  by  interruption  of  TWA’s  service,  defeat  the  | 
important  public  interest  considerations  cited  by  the  Board  1 
in  its  opinion  without  any  possibility  that  the  needed  ser- 1 
vice  could  be  restored  by  a  contrary  ruling  with  respect! 
to  petitioners’  proposal  upon  rehearing.  Therefore,  the 
Court,  even  in  the  event  of  remand,  should  not  disturb 
that  portion  of  the  Board’s  order  authorizing  TWA’s  i 
service  at  Detroit.  Under  Section  1006(d)  of  the  Civil! 
Aeronautics  Act  the  Court’s  power  so  to  limit  a  remand! 
is  unquestionable  (52  Stat.  1024,  49  U.  S-  C.  §646(d)).  1 
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Conclusion. 

The  Boaxd’s  order  should  he  afiSrmed. 

EespectfuUy  submitted, 

/s/  James  K.  Cbimmins 
James  EL  Crimmins, 
Attorney  for  Intervenor 
Trans  World  Airlines,  Inc., 
25  Broadway, 
New  York  4,  N.  Y. 


Henbt  P.  Bevakts, 

Donald  L.  Deming, 

Chadboxtene,  Pabeje,  Whiteside  &  Wolff, 
25  Broadway, 

New  York  4,  N*  Y. 

Of  CounseL 


New  York,  N,  Y.,  March  9,  1956. 


Appendix  A.  i 

I 

^‘Finally,  we  must  point  out  that  with  respect  t0|  North 
American’s  joint  application,  we  would  deny  that  ajpplica- 
tion  for  the  additional  reason  that  we  are  unable  to  find 
the  applicants  *  willing’  to  comply  with  the  Act  a^id  the 
Board’s  regulations  as  provided  in  Section  401(d)  jof  the 
Act.  Our  conclusion  in  this  regard  is  predicated!  upon 
the  facts  of  record  herein  which  show  that  Messrs.  TjVeiss, 
Lewin,  Fischgrund  and  Hart,  the  central  figures  ijn  the 
North  American  group,  have  a  long  history  of  association 
with  flagrant  violations  of  the  Act  and  cannot  be  found 
sufficiently  reliable  to  entrust  with  the  operation  of  the 
certificated  routes  they  propose  herein.  As  the  moving 
figures  in  the  operations  of  Standard  Airlines,  Viking  Air¬ 
lines  and  Oxnard  Sky  Freight,  these  individuals  [have 
shown  such  a  callous  disregard  for  the  Act  and  regula|;ions 
as  to  lead  to  the  conclusion  that  they  would  be  pror^e  to 
disregard  the  requirements  of  the  Act  and  regulatioi]|s  in 
the  future,  if  they  deemed  it  advantageous  to  their  jown 
economic  gain.  The  facts  of  record  show  clearly  that  these 
individuals  gained  unlawful  control  of  Twentieth  Cenijury 
Air  Lines,  Trans  National  Airlines,  Trans  American  .^ir- 
ways  and  Hemisphere  Air  Transport  without  Bohrd 
approval  in  violation  of  section  408  of  the  Act;  that  el^ch 
of  these  carriers  thereafter  engaged  in  regular  and  fre¬ 
quent  service  in  violation  of  the  Board’s  Economic  Eegtila- 
tions  and  section  401(a)  of  the  Act;  and  that  these  vio¬ 
lations  were  knowing  and  willful.®^  j 

-  j 

See  our  findings  and  conclusions  in  this  regard  in  our  deci¬ 
sion  of  July  1,  1955  (Order  No.  E-9360)  which  findings  we  incor¬ 
porate  herein  by  reference.  The  violations  referred  to  herein  Are 
without  reference  to  the  violations  committed  by  the  North  Americl^ 
'combine’  (under  the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrtthd 
and  Hart)  which  were  found  to  exist  in  Docket  No.  6000,  as]  a 
result  of  combined  operations  by  the  four  individual  carriers.  The 
carriers  challenged  tiiese  violations  by  an  attack  on  the  validiw 
of  the  Board’s  regulations  involved.  Of  course,  we  believe  the 
regulations  in  question  valid;  but  even  if  we  were  in  error,  tl^e 
other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  As 
noted  in  the  text,  and  the  violations  committed  by  the  carrieils 
individually  would  cause  us  to  find  North  American  not  'fit 
willing  and  able.’  ] 
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Conclusion* 

The  Board’s  order  should  be  afSmied. 

Bespectfully  submitted, 

/s/  James  K.  Cbimmins 
James  K.  Crimmins, 
Attorney  for  Intervenor 
Trans  World  Airlines,  Inc., 
25  Broadway, 
New  York  4,  N.  Y. 


Henby  P.  Bevans, 

Donaij>  L.  Deming, 

Chadbouene,  Paeke,  Whiteside  &  Woufp, 
25  Broadway, 

New  York  4,  N.  Y. 

Of  ConnseL 


New  York,  N.  Y,,  March  9,  1956. 


Appendix  A«  j 

“Finally,  we  must  point  ont  that  with  respect  to  North | 
American’s  joint  application,  we  would  deny  that  applica-| 
tion  for  the  additional  reason  that  we  are  unable  to  findj 
the  applicants  ^willing’  to  comply  with  the  Act  and  thej 
Board’s  regulations  as  provided  in  Section  401(d)  of  the! 
Act.  Our  conclusion  in  this  regard  is  predicated  uponj 
the  facts  of  record  herein  which  show  that  Messrs.  Weiss, 
Lewin,  Fischgrund  and  Hart,  the  central  figures  in  the 
North  American  group,  have  a  long  history  of  association 
with  flagrant  violations  of  the  Act  and  cannot  be  found 
sufficiently  reliable  to  entrust  with  the  operation  of  the 
certificated  routes  they  propose  herein.  As  the  moving  | 
figures  in  the  operations  of  Standard  Airlines,  Viking  Air-  j 
lines  and  Oxnard  Sky  Freight,  these  individuals  have| 
shown  such  a  callous  disregard  for  the  Act  and  regulations  j 
as  to  lead  to  the  conclusion  that  they  would  be  prone  to 
disregard  the  requirements  of  the  Act  and  regulations  in ! 
the  future,  if  they  deemed  it  advantageous  to  their  own 
economic  gain.  The  facts  of  record  show  clearly  that  these  i 
individuals  gained  unlawful  control  of  Twentieth  Century  | 
Air  Lines,  Trans  National  Airlines,  Trans  American  Air- 1 
ways  and  Hemisphere  Air  Transport  without  Board  j 
approval  in  violation  of  section  408  of  the  Act ;  that  each  | 
of  these  carriers  thereafter  engaged  in  regular  and  fre-l 
quent  service  in  violation  of  the  Board’s  Economic  Regula-  j 
tions  and  section  401(a)  of  the  Act;  and  that  these  vio-j 
lations  were  knowing  and  willful.®®  I 

See  our  findings  and  conclusions  in  this  regard  in  our  deci-| 
sion  of  July  1,  1955  (Order  No.  E-9360)  which  findings  we  incor-j 
porate  herein  by  reference.  The  violations  referred  to  herein  are 
without  reference  to  the  violations  committed  by  the  North  American 
^combine’  (under  the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart)  which  were  found  to  exist  in  Docket  No.  6000,  as  a 
result  of  combined  operations  by  the  four  individual  carriers.  The 
carriers  challenged  these  violations  by  an  attack  on  the  validity! 
of  the  Board’s  regulations  involved.  Of  course,  we  believe  the  I 
regulations  in  question  valid;  but  even  if  we  were  in  error,  thej 
other  activities  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  as  | 
noted  in  the  text,  and  the  violations  committed  by  the  carriers! 
individually  would  cause  us  to  find  North  American  not  'fit,  | 
willing  and  able.’  I 
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“In  finding  the  North  American  applicants  not  ^fit,  -will¬ 
ing  and  able^  we  do  so  not  becanse  of  any  pnnitive  objec¬ 
tive,  for  as  North  American  has  pointed  ont,  that  is  not 
the  purpose  of  the  fitness  test  in  section  401.  We  are 
merely  appraising  the  fitness  of  the  applicants  in  terms 
of  section  401  of  the  Act  and  the  prospects  for  reliability 
in  conforming  to  the  Act  and  regulations.  Although  North 
American  has  suggested  that  a  temporary  certificate  would 
be  a  means  for  testing  the  applicants’  fitness  under  a  cer¬ 
tificate,  we  cannot  agree  -with  such  an  approach  in  the 
facts  and  circumstances  here  involved.  This  is  not  a  case 
where  there  is  only  a  question  mark  hovering  over  fitness ; 
the  facts  clearly  show  such  a  pattern  of  unreliability  as 
to  preclude  even  the  granting  of  a  temporary  certificate. 

“Counsel  for  North  American  stresses  the  adherence 
of  the  applicants  to  safety  requirements  and  points  to  the 
business  reliability  of  these  carriers  in  dealing  with  the 
public  and  -with  other  companies.  But  as  National  points 
out,  these  items  are  explained  by  the  fact  that  they  inure 
to  the  economic  benefit  of  the  North  American  group. 
They  do  not  show  that  under  certificated  operations  the 
applicants  would  or  could  resist  unlawful  activities  which 
would  be  profitable  to  them,  but  contrary  to  law.  Based 
upon  the  standards  embodied  in  section  401(d)  we  are 
unable  to  find  North  American  ‘fit,  willing  and  able’  within 
the  meaning  of  the  Act.” 
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Appendix  B.  | 

Summary  of  Board  Findings  and  Conclusions  Ee  Addil 
tional  SerTice  In  Chicago — ^New  York  Area. 

i 

Chicago-New  Yobh — One  additional  unrestricted  carried 
(Capital)  certificated,  pursuant  to  findings  of  improvement 
in  national  route  structure,  advantages  of  regional-typd 
operation,  substantial  historic  participation,  lack  of  destruc-[ 
tive  diversion  from  other  carriers  (423-6).  In  addition^ 
one  carrier  restricted  to  long-haul  operations  (Northwest )| 
authorized  pursuant  to  findings  of  improvement  in  national 
route  structure  and  convenience  of  traffic  already  served  byt 
Northwest  (426-7).  Lack  of  justification  for  additional! 
service  found  (429).  ! 

Chicago-Pittsbubgh — One  additional  service  restricted! 
to  long-haul  flights  and  for  a  temporary  period  (United)  j 
authorized,  pursuant  to  a  finding  of  benefit  to  Pittsburgh! 
traffic  to  points  west  of  Chicago  served  by  United  (518-21). j 
No  justification  for  additional  local  service  found  (518).  | 

Chicago-Cleveland — No  additional  service  authorized,! 
pursuant  to  a  finding  of  lack  of  economic  justification  there- j 

for  (439).  I 

1 

Chicago-Deteoit — Two  services  restricted  to  long-haul  j 
operations  (TWA  and  Northwest)  certificated,  pursuant  tol 
findings  of  benefit  to  Detroit  traffic  to  points  outside  New  1 
York-Chicago  area.  Lack  of  justification  for  any  additional  I 
service  found  (440).  j 

Deteoit-New  Yoek — Two  formerly  restricted  services  I 
made  xmrestricted  (Capital  and  Northwest).  One  restricted  ! 
service  added  (TWA).  Findings  include  historic  partici- 1 
pation  (428),  improved  national  route  structure  (429),  bene-  i 
fits  to  extra-area  traffic  (431).  Lack  of  justification  for  i 
additional  service  found  both  in  ori^al  opinion  (428)  and  ! 
opinion  on  reconsideration  (496).  ! 

Deteoit-Philadelphia — ^Restriction  of  existing  carrier 
(United)  lifted,  competitive  service  (Capital)  authorized, 
pursuant  to  findings  of  improvement  in  service  to  exist- 

### 
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ing  traflSc,  need  for  regional  service  (436-7).  Lack  of  need 
for  additional  service  found  in  disposing  of  American’s 
proposal  (437). 

Deteoet-Pittsbubgh — Closed-door”  restriction  of 
existing  operator  (Eastern)  modified  to  long-haul  restric¬ 
tion  pursuant  to  finding  of  benefit  to  traflSc  to  extra-area 
points  (445-6).  Action  temporary  only,  final  action 
deferred  for  later  proceedings.  Restricted  service  author¬ 
ized  by  United  as  incident  of  Pittsburgh  authorization  of 
that  carrier  (522). 

DETEOir-CLEVEiAND — No  additional  service  authorized; 
final  decision  deferred  in  connection  with  discussion  of 
Detroit-Pittsburgh  service  {supra). 

Cleveland  -  Pittsbttegh — Restricted  operations  by 
United  inherent  in  award  of  Pittsburgh  to  that  carrier 
(522).  Lack  of  justification  for  additional  service  found 
in  denial  of  portion  of  TWA’s  proposal  (Order  No.  E-9886, 
dated  December  30,  1955). 

Cleveiand-New  York — ^No  additional  carriers  author¬ 
ized  in  this  proceeding.  Restricted  operations  (TWA) 
permitted  in  related  case;  no  justification  for  additional 
service  found  (439). 

Pittsburgh -Philadelphia — One  additional  restricted 
service  (United)  authorized  in  this  case  as  an  incident  of 
that  carrier’s  Pittsburgh  authority.  In  related  cases,  one 
unrestricted  carrier  (Capital)  authorized. 

Pittsburgh-New  York — ^Restriction  of  existing  carrier 
(Capital)  lifted;  United  certificated  in  restricted  fashion 
as  part  of  Pittsburgh  authorization  with  a  finding  of  lack 
of  justification  for  additional  local  service  (444,  518). 

Clbveiand-Phuadelphu — One  unrestricted  seiwice 
(Capital)  authorized,  on  findings  similar  to  Detroit- 
Philadelphia  issue,  supra.  Lack  of  need  for  additional 
service  found  in  disposing  of  American’s  proposal  (437). 

Note:  Other  findings  relating  to  service  to  Buffalo,  Rochester, 
Syracuse,  Fort  Wayne  and  Toledo  not  summarized  because  not 
directly  involved  in  petitioners’  application. 
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STATEMENT  OF  QUESTIONS  PRESENTED 


According  to  the  Prehearing  Conference  Stipulation  the 
issues  agreed  upon  are  ihe  following: 

1.  Did  the  Board  make  adequate  and  non-discriminatory 
findings  under  the  statutory  criteria,  and  was  there  sub¬ 
stantial  evidence  to  support: 

(a)  The  determination  by  the  Board  that  the  public  con¬ 
venience  and  necessity  required  the  grant  of  certificate 
awards  to  Capital,  Northwest,  United,  TWA  and  Eastern  in 
preference  to  North  American; 

(b)  The  determination  by  the  Board  that  the  public  con¬ 
venience  and  necessity  did  not  require  a  grant  of  certificate 
authority  to  North  American  in  addition  to  the  certificate 
authority  awarded  other  carriers ; 

(c)  The  finding  by  the  Board  that  North  American  is  not 
fit,  willing  and  able  to  perform  the  air  transportation  for 
which  it  sought  certificate  authorization; 

(d)  The  finding  by  the  Board  that  Northwest,  TWA, 
United,  Capital  and  Eastern  are  respectively  fit,  willing  and 
able  to  perform  the  air  transportation  authorized. 

2.  Did  the  Board  fail  to  rule  upon  the  Exceptions  filed 
by  North  American  to  the  Examiner’s  Initial  Decision  in 
accordance  with  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act. 

3.  Did  the  Board  commit  prejudicial  error  in  denying,  by 
Order  No.  E-8916,  North  American’s  request  that  it  order 
the  Examiner  to  decide  the  New  York-Chicago  Service 
Case  ahead  of  the  Twentieth  Centv/ry  Airlines  Compliance 
Proceeding,  Docket  No.  6000. 


With  respect  to  issues  2  and  3  above.  Petitioners  have 
submitted  no  argument-  Therefore,  no  discussion  will  be 
made  herein  with  respect  to  these  issues  since  it  is  assumed 
that  Petitioners  have  abandoned  these  issues. 
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United  States  Court  ot  Appeals  | 
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Foe  the  Distbict  of  Columbia  Cntcuir  ! 
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NORTH  AMERICAN  AIRLINES,  INC.,  ET  AL.,  1 

Petitioners,  \ 

V.  j 

CIVIL  AERONAUTICS  BOARD,  Respondent.  \ 


On  Petition  of  North  American  Airlinea*  Inc*,  et  aL  for  Judicial 
Review  of  Order  of  the  Civil  Aeronautics  Board 


BRIEF  FOR  INTERVENOR  NORTHWEST  AIRLINES.  INC.  ; 


I 

COUNTER-STATEMENT  OF  THE  CASE 

Intervenor,  Northwest  Airlines,  Inc.,  (hereinafter  re¬ 
ferred  to  as  Northwest)  submits  the  following  counter¬ 
statement  of  the  proceeding  before  the  Civil  Aeronautics 
Board  known  as  the  New  York-Chicago  Service  Case, 
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Docket  No.  986  et  al.  which  is  before  this  Honorable  Court 
on  a  petition  for  judicial  review. 

The  New  York-Chicago  Service  Case  was  decided  by  the 
Civil  Aeronautics  Board  (the  Board)  on  Septentber  1, 1955 
and  Order  No.  E-9537  implementing  that  decision  was 
adopted  by  the  Board  on  that  date.  The  proceeding  in¬ 
volved  applications  of  Northwest,  Capital  Airlines,  Inc. 
(Capital),  Trans  World  Airlines,  Inc,  (Trans  World), 
American  Airlines,  Inc.  (American),  United  Air  Lines,  Inc. 
(United),  Eastern  Airlines,  Inc.  (Eastern),  Braniff  Air¬ 
ways,  Inc.  (Braniff),  Colonial  Airlines,  Inc,  (Colonial),  Na¬ 
tional  Airlines,  Inc.  (National)  and  the  petitioners  for  au¬ 
thority  to  provide  new  or  additional  air  transportation  serv¬ 
ices  in  the  general  area  bounded  on  the  east  by  New  York, 
New  York,  on  the  west  by  Chicago,  Illinois,  on  the  north  by 
Rochester,  New  York  and  on  the  south  by  Pittsburgh, 
Pennsylvania. 

A  public  hearing  was  held  before  an  Examiner  of  the 
Board,  where  all  of  the  above  parties,  as  well  as  interested 
airline  and  civic  intervenors,  had  the  opportunity  to  present 
testimony  and  exhibits.  The  Initial  Decision  of  the  Exam¬ 
iner  was  issued  thereafter  in  which  it  was  found  that  cer¬ 
tain  parts  of  the  applications  of  Northwest,  Capital,  East¬ 
ern  and  United  should  be  granted.  Consideration  was 
given  to  all  other  applications  and  the  Examiner  found  that 
the  authorizations  sought  were  not  required  by  the  public 
convenience  and  necessity.  Exceptions  to  the  Initial  Deci¬ 
sion  were  taken  by  several  parties  including  petitioners, 
briefs  were  then  filed  with  the  Board  in  support  thereof, 
and  oral  argument  was  held  before  the  Board. 

The  Opinion  and  Order  in  the  New  York-CMcago  Service 
Case  was  issued  on  September  1,  1955.  The  Board  stated 
in  its  Opinion : 

“After  due  consideration  of  the  parties’  contentions  in 
light  of  the  record  herein,  we  find  that  we  are  in  sub¬ 
stantial  agreement  with  the  findings,  conclusions  and 
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recommendations  in  the  Examiner’s  Initial  Decision 
which  we  adopt  as  our  own,  except  as  modified  hereini 

“To  a  great  extent  our  decision  herein  follows  thej 
recommendations  of  the  Examiner,  The  reasons  foij 
our  actions  are  in  each  instance  explained  hereinaftei^ 
and  in  those  portions  of  the  Examiner’s  Initial  Decision 
which  we  are  adopting,”  (App,  423)  | 

The  opinion  of  the  Board  thereinafter  recited  the  reasonsi 
for  its  actions,  which  were,  inter  alia:  \ 

1.  The  amendment  of  Capital’s  certificates  of  public  con-| 

venience  and  necessity  to  authorize :  j 

(a)  Turnaround  service  between  Pittsburgh  and  New! 

York ;  i 

(b)  Seiwice  between  Philadelphia  on  the  one  hand,  andj 

inter  alia,  New  York,  Detroit,  Cleveland,  Toledo,! 
Chicago,  Milwaukee  and  Minneapolis/St.  Paul  on| 
the  other  hand;  | 

(c)  Service  between  Butfalo  and  Rochester  on  the  onej 

hand  and,  inter  alia,  Detroit  and  New  York  on  thei 
other  hand;  j 

(d)  Nonstop  turnaround  service  between  New  Yorkj 

and  Detroit;  | 

(e)  Nonstop  service  between  New  York  and  Toledo;  | 

(f)  Nonstop  service  between  New  York  and  Chicago,  | 

2.  The  amendment  of  Northwest’s  certificate  of  public  j 

convenience  and  necessity  to  authorize :  | 

I 

(a)  Service  between  New  York  and  Chicago,  subject  j 

to  a  long-haul  restriction;  i 

(b)  Service  between  Detroit  and  Chicago,  subject  to  a  i 

long-haul  restriction ;  j 

(c)  Turnaround  service  between  New  York  and  De-  j 

troit  I 

3.  Amendment  of  Eastern’s  certificate  of  public  conven-  i 

ience  and  necessity  to  authorize  local  service  between  Pitts-  j 
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bnrgh  on  the  one  hand,  and  Akron,  Cleveland  and  Detroit 
on  the  other  hand,  subject  to  a  restriction  that  such  author¬ 
ity  is  temporary  pending  final  decision  by  the  Board  on  the 
application  of  Northwest  to  provide  similar  authority  in 
Docket  No.  4294,  which  has  been  set  down  for  immediate 
hearing  by  the  Board. 

4.  Amendment  of  Trans  World’s  certificate  of  public  con¬ 
venience  and  necessity  to  authorize  inter  alia: 

(a)  Service  between  New  York  and  Detroit,  subject  to 
a  long-haul  restriction ; 

(b)  Service  between  Chicago  and  Detroit,  subject  to  a 
long-haul  restriction. 

5.  Amendment  of  United’s  certificate  of  public  conven¬ 
ience  and  necessity  to  authorize ; 

(a)  Turnaround  service  between  Detroit  and  Phila¬ 
delphia  ; 

(b)  Service  between  Fort  Wa3Tie  on  the  one  hand,  and 
Detroit  and  Toledo  on  the  other. 

6.  Deferral  of  United’s  application  to  serve  Pittsburgh 
in  Docket  No.  5746  for  contemporaneous  consideration  with 
a  proceeding  entitled  the  Denver  Service  Case,  Docket  No. 
1841  et  al. 

7.  Finding  that  Northwest,  Trans  World,  United,  Capital 
and  Eastern  are  citizens  of  the  United  States  within  the 
meaning  of  the  Civil  Aeronautics  Act,  and  are  respectively 
fit,  willing  and  able  properly  to  perform  the  air  transpor¬ 
tation  authorized  for  each  such  carrier  and  to  conform  to 
the  provisions  of  the  Civil  Aeronautics  Act,  and  the  rules, 
regulations  and  requirements  of  the  Board  promulgated 
thereunder. 

8.  Denial  of  all  applications,  other  than  those  granted  or 
deferred. 
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All  five  Members  of  the  Board  concurred  in  the  aforesaid 
opinion,  with  but  one  exception  on  the  part  of  Vice  Chair¬ 
man  Adams,  who  would  have  deferred  the  applications  jof 
National  and  petitioners  for  a  period  of  one  year  on  the 
grounds  that  the  effects  upon  low  fare  coach  travel  of  the 
route  awards  made  herein  would  then  be  apparent  and  the 
Board  would  be  in  a  better  position  to  dispose  of  thojse 

applications.  | 

1 

On  November  14,  1955  the  Board  issued  a  Supplemental 
Opinion  on  the  deferred  application  of  United  to  serve 
Pittsburgh,  authorizing  United  to  serve  Pittsburgh  as  a^n 
intermediate  point  on  route  No,  1  so  as  to  enable  United 
to  provide  service  between  Pittsburgh  on  the  one  hanjd, 
New  York,  Philadelphia,  Cleveland,  Chicago  and  poin|ts 
west  thereof,  on  the  other,  subject  to  a  long  haul  restri'p- 
tion  (Order  No.  E-9737).  ! 


SUMMARY  OF  ARGUMENT  j 

Petitioners  have  alleged  that  the  Board  did  not  make  ade¬ 
quate  subsidiary  findings  to  support  its  preference  for  the 
other  applicants.  Petitioners  have  also  alleged  that  the 
Board  did  not  make  adequate  findings  as  to  the  extent  Of 
the  new  authorizations  required  by  the  public  conveniencle 
and  necessity.  Petitioners  further  allege  that  the  Boarjd 
erred  in  finding  them  “unfiU’  since  such  a  finding  is  base^ 
on  an  erroneous  finding  that  petitioners  violated  the  Ac):. 
Petitioners  also  believe  that  the  determination  of  unfitness 
is  (1)  not  based  on  valid  findings,  (2)  arbitrary  and  (3)  not 
based  on  substantial  evidence.  | 

Intervenor  Northwest  submits  that  the  Board’s  deci¬ 
sion  is  based  upon  adequate  findings  in  all  respects.  The 
language  of  the  Board’s  decision  is  clear  and  it  cannot  be 
interpreted  to  deny  petitioners’  application,  the  consideraj- 
tion  required  under  law.  In  this  respect.  Northwest  fuij- 
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tber  submits  that  the  Board  inability  to  find  that  the 
petitioners  are  ‘^fit,  willing  and  able”  within  the  meaning 
of  the  Civil  Aeronautics  Act,  is  not  the  result  of  any  arbi¬ 
trary  action  or  based  upon  invalid  findings.  In  fact,  the 
denial  of  petitioners’  application  is  not  upon  such  grounds. 

To  have  granted  petitioners  a  certificate  of  public  con¬ 
venience  and  necessity  would  have  resulted  in  the  follow¬ 
ing:  (1)  impeding  or  denying  Northwest  and  other  carriers 
receiving  authority  in  this  case  from  attaining  competitive 
balance  with  larger  carriers  and  thus  depriving  the  travel¬ 
ing  public  the  benefits  that  would  have  inured  to  them  and 
(2)  condoning  the  actions  of  a  combine  of  flagrant  violators 
of  the  law  which  would  have  meant  that  the  law  no  longer 
has  any  purpose. 

m 

ARGUMENT 

A.  The  Board's  Opinions  Are  Based  Upon  Adequate  Findings 

The  petitioners  have  alleged  in  particular  that  the  Board 
did  not  make  adequate  subsidiary  findings  to  support  its 
preference  for  other  applicants  as  compared  to  the  peti¬ 
tioners,  and  that  the  Board  did  not  make  adequate  findings 
as  to  the  extent  of  new  authorizations  required  by  the  pub¬ 
lic  convenience  and  necessity.  With  regard  to  the  first  of 
these  allegations,  petitioners  claim  that  the  Board  failed 
to  make  adequate  findings  supporting  its  preference  for  the 
other  applicants;  and  that  the  Examiner  made  no  findings 
relating  to  the  awards  to  Trans  World  and  United,  and 
made  no  adequate  findings  relating  to  the  awards  to  Capital, 
Northwest  and  Eastern.  Northwest  submits  that  the 
Board’s  findings  supporting  its  preference  of  the  other  ap¬ 
plicants  over  North  American  is  substantiated  by  adequate 
findings  of  its  own  or  those  of  the  Examiner  adopted  by 
the  Board. 

The  petitioners’  allegations  with  respect  to  the  lack  of 
adequate  subsidiary  findings  to  support  the  Board’s  pref- 
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erence  for  other  applicants  are  based  upon  petitio7iers*\  in¬ 
terpretations  of  the  Board’s  Opinions  and  the  Examiner’s 
Initial  Decision  and  petitioners^  interpretation  of  the  gen¬ 
eral  applicability  of  the  Johnston  and  Easton 
Northwest  submits  that  the  Board’s  Opinions  and  the  ]^x- 
aminer’s  Initial  Decision  do  not  need  ‘‘interpretation”  ^nd 
do  meet  the  statutory  requirements.  j 

I 

At  .the  outset  it  should  be  noted  that  the  Board’s  Opinion 
of  September  1,  1955  is  clearly  based  upon  the  Examiner 
Initial  Decision.  Nothing  could  be  more  plain  than  ^e 
following  statements  of  the  Board :  j 

“After  due  consideration  of  the  parties’  contentionsjin 
light  of  the  record  herein,  we  find  that  we  are  in  sijib- 
stamtial  agreement  with  the  findings,  conclusions  apd 
recommendations  in  the  Examiner’s  Initial  Decisipn 
which  we  adopt  as  our  own,  except  as  modified  herein. 

“To  a  great  extent,  our  decision  herein  follows  t}ie 
recommendations  of  the  Examiner.  The  reasons  f^r 
our  actions  are  in  each  instance  explained  hereinaftjer 
and -in (those  (portions  of  the  Examiner’s  Initial  Decisipn 
which  we  are  adopting.^  (App.  423)  | 

Attached  hereto  are  the  finding's  and  conclusions  in  the  Examinee’s 
Initial  Decision  which  we  are  adopting  as  our  own,  except  as  modi^ed 
herein.  ’  ’  j 

1 

Petitioners  on  the  other  hand  allege  that  .the  Examiner^s 
choice  of  carriers  for  new  authorizations  was  based  cjn 
strengthening  “small  town  service”  while  the  Board  se¬ 
lected  Capital  and  Northwest  to  strengthen  -their  co^i- 
petitive  position  between  big  cities.  Such  an  allegatioin 
is  false.  While  a  review  of  the  Initial  Decision  confimijs 
the  fact  that  many  small  towns  would  benefit  by  the  route 
grants  recommended,  one  of  the  main  bases  for  such  route 
awards,  (particularly  to  Capital  and  Northwest,  is  that  ithej^ 
would  strengthen  the  competitive  position  of  the  recipient^ 

i 

Johnston  Broadcasting  Co.  v.  Federal  Communications  Commission^  175  J’. 
2d  351  (C.A.D.C.  1949)  and  Easton  Publishing  Co.  v.  Federal  Communications 
Commissiont  175  F.  2d  344  (C.AJO.C.  1949), 
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For  example,  with  respect  to  Northwest’s  New  York- 
Detroit-CMcago  award  the  Examiner  stated: 

‘‘Northwest  is  »the  only  transcontinental  carrier  which 
must  operate  its  throngh-servioes  withont  the  support 
of  the  ve^  substantisd  volume  of  traffic  at  Chicago. 
The  addition  of  this  city  on  its  transcontinental  route 
would  obviously  aid  Northwest  in  achieving  higher 
load  factors.  This  is  particularly  true  with  respect  to 
that  area  between  Chicago  and  the  West  Coast  (ex¬ 
cluding  the  Twin  Cities  and  Milwaukee)  where  the 
population  density  is  extremely  light.”  (App.  297) 

Certainly  this  indicates  that  there  is  no  conflict  of  purpose 
between  the  objectives  the  Examiner  was  seeking  to  accom¬ 
plish  and  those  the  Board  stated  in  its  Opinion  of  Septem¬ 
ber  1,  1955. 

“.  .  .  Northwest  remains  the  smallest  and  weakest  of 
the  transcontinental  carriers.  It  is  the  only  transconti¬ 
nental  carrier  which  must  operate  its  through  services 
without  the  full  support  of  the  very  substantial  volume 
of  traffic  at  Chicago.  The  absence  of  this  traffic  suppK)rt 
necessarily  limits  the  number  of  transcontinental  fre¬ 
quencies  which  Northwest  may  economically  offer  and 
hereby  restricts  the  carrier’s  ability  to  offer  attractive 
schedules  to  the  public.  By  granting  Northwest  entry 
into  Chicago  from  the  east  we  will  be  remedying  a 
major  wesSness  in  Northwest’s  route  structure  and 
enable  it  to  become  a  more  effective  competitor  with 
United  in  transcontinental  service.”  (App.  427) 

•  •  • 

“The  removal  of  Northwest’s  restrictions  applicable 
to  New  York-Detroit  service  and  the  authorization  of 
Northwest  to  serve  Chicago  to  and  from  the  east  will 
contribute  substantially  to  the  development  of  a  sound 
route  structure  for  Northwest.”  (App.  429) 

•  •  • 

“It  is  clear  that  substantial  improvement  in  North¬ 
west’s  financial  and  competitive  position  will  flow 
from  the  better  integration  of  its  route  structure 
flowing  from  the  authorizations  herein.”  (App,  429) 
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The  same  ooncurrenoe  of  theory  can  also  been  seen  i|n 
both  the  Initial  Decision  and  Opinion  with  respect  to  tl^e 
route  awards  to  the  other  carriers.  j 

The  petitioners  claim  that  their  proposal  was  not  ade¬ 
quately  compared  with  the  proposals  of  Capital,  Northwest 
and  Trans  World  and  that  it  was  not  compared  at  all  witji 
the  proposals  of  Eastern  and  United.  ] 

I 

The  Examiner’s  Initial  Decision  contains  a  complete  and 
detailed  analysis  of  the  proposals  of  each  applicanjt.  Thii 
analysis  consumes  130  pages  of  the  Decision,  with  th^ 
treatment  of  the  individual  applicants  varying  from  6  to 
22  pages  in  length.  Discussion  of  petitioners’  proposal 
covers  20  pages,  the  second  longest  treatment  given  any 
individual  applicant  of  the  entire  applicant  group — ^manyf 
of  which  had  multiple  applications  involved.  Af  ter  maMn^ 
such  presentations,  the  Examiner  discussed  and  compared 
petitioners’  proposal  with  those  of  .the  other  applicants.! 
At  pages  180-181  (App.  264-265)  the  Examiner  states:  j 

‘‘While  the  existing  services  are  not  inadequate,  thej 
evidence  of  record  also  establishes  that  there  has  been 
a  tremendous  expansion  in  the  volume  of  traffic  being 
carried  within  the  area.  Moreover,  the  record  dis-j 
closes  that  because  of  operating  restrictions  some  of 
the  carriers  already  certificated  to  serve  the  cities 
within  the  area  have  been  unable  to  fully  participate  in  I 
the  growth  of  this  traffic.  In  addition,  the  record  1 
indicates  that  there  is  room  for  certain  refinements  1 
in  the  service  pattern  which  would  inure  to  the  public  1 
interest.  Consideration  will  now  be  given  to  these ! 
matters  and  also  to  the  question  relating  to  the  need  | 
for  predominant  coach  service  as  is  involved  par- 1 
ticularly  in  the  applications  of  National  and  North  i 
American.  i 

“It  may  be  noted  at  the  outset  that  certain  of  the  ! 
applications  involved  herein  are  susceptible  to  a  direct  I 
comparison  of  those  factors  relating  to  the  public  con¬ 
venience  and  necessity.  Coming  within  this  category 
are  such  proposals  as  those  submitted  by  Colonial, 
Eastern,  National,  North  American  and  to  some  extent 
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the  new  routes  proposed  by  additional  applicants. 
Other  proposals  relate  in  only  a  limited  way  to  the 
overall  air  transport  needs  of  the  area.  For  example, 
it  would  not  be  practicable  or  feasible  to  make  a  com¬ 
parison  of  the  Braniff  application  to  extend  its  serv¬ 
ice  from  Chicago  to  I>etroit  with  the  proposals  of 
Colonial,  Eastern,  National  and  North  American  for 
entire  new  routes  blanketing  nearly  all  of  the  major 
ipoints  within  the  area.  Moreover,  it  is  also  clear  that 
those  applications,  which  although  they  may  result  in 
new  operating  authority  nevertheless  involve  only  a 
refinement  in  the  present  route  pattern  by  the  lifting 
of  restrictions  on  the  operating  authority  of  existing 
carriers,  are  not  susceptible  to  the  same  degree  of 
comparison  as  is  the  case  when  entirely  new  routes 
are  sought.  The  primary  issue  to  be  determined  is 
the  impact  of  the  individual  applications  on  air  trans¬ 
port  operations  in  the  area  as  a  whole  by  balancing 
such  benefits  that  may  flow  from  favorable  action  on 
the  proposals  against  the  effect  any  new  authoriza¬ 
tions  would  have  on  the  operations  of  existing  carriers. 
In  resolving^  this  issue,  attention  is  generally  directed 
to  the  principal  city  or  cities  sought  to  be  served  and 
a  comparison  is  m^e  wherever  feasible  with  the  pro¬ 
posals  of  other  applicants.^’ 

Thereafter  at  pages  230-234  of  the  Initial  Decision  (App. 
307-310)  the  specific  proposal  of  North  American  is  con¬ 
sidered  in  the  light  of  the  needs  of  the  public  convenience 
and  necessity.  All  of  this  language  need  not  be  quoted 
here.  However,  the  following  statement  of  the  Examiner 
is  pertinent. 

“National  and  North  American  in  justifying  their 
proposals  lay  great  stress  on  the  fact  that  they  will 
offer  coach  services.  North  American  entirely  and 
National  predominantly.  The  details  of  their  respec¬ 
tive  proposals  have  been  set  forth  previously.  National 
and  North  American  have  offered  nothing  of  conse¬ 
quence  in  the  instant  proceeding  which  was  not  pre¬ 
sented  to  the  Board  in  connection  with  the  Transconti¬ 
nental  Coach  Type  Service  Case  derided  on  November 
7, 1951. ”2  (App.  308) 

2 14  C.A.B.  720  (1951). 
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I 

The  Examiner  then  goes  on  to  state  in  detail  why  peti¬ 
tioners’  proposal  does  not  present  any  valid  reasoning  fo}c 
a  change  in  the  position  taken  by  the  Board  in  th^ 
Transcontinental  Coach  Type  Service  Case.  \ 

On  the  other  hand,  the  proposals  of  Northwest,  Capital, 
Trans  World,  etc.  had  comparable  features  which  thf 
Examiner  and  the  Board  found  to  be  superior  to  the  proj- 
posal  of  petitioners.  With  respect  to  Northwest  th^ 
Examiner  stated;  ] 

.  a  substantial  showing  has  been  made  with  respeo| 
to  the  need  for  alleviating  some  of  Northwest’^ 
through-service  problems  by  improving  its  load  factors 
with  the  support  of  the  Chicago  traffic  and  by  obviating 
the  necessity  of  a  large  number  of  through  passengers 
having  to  rely  on  connection  at  Chicago.”  (App.  299)1 

.  Northwest  will  have  the  benefit  of  Chicago  traffic 
on  its  through  flights  and  passengers,  particularly 
those  to  and  from  the  West  Coast,  -will  not  be  incon-| 
venienced  bv  making  connections  at  Chicago.”  (App.| 
300)  “  I 

The  Board  in  its  Opinion  stated  with  reSfpect  toj 
Northwest:  j 

.  our  action  herein  will  convenience  a  substantial] 
segment  of  the  traveling  public  which  now  changes] 
carriers  at  Chicago.  Passengers  now  employing  a  two] 
carrier  two  plane  service  will  have  the  advantage  of  I 
more  frequent  single  carrier,  single  plane  service.] 
This  is  a  kind  of  service  improvement  which  is  of] 
material  benefit  to  the  traveling  public.”  (App.  427)' 

The  Board  also  stated  with  respect  to  the  New  York- 
Chicago  award  to  Northwest  (and  Capital) ; 

‘‘. . .  Capital  and  Northwest  can  offer  at  least  the  same 
benefits  to  the  traveling  public  as  can  the  remaining 
applicants,  and  in  addition,  gain  the  advantages  of 
route  adjustments  vitally  necessary  for  a  balanced  and 
sound  national  route  system.”  (App.  429) 
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Similar  language  showing  favorable  comparable  features 
can  be  found  for  the  granting  of  Capital’s  applications  in 
the  Examiner’s  Initial  Decision  and  for  Capital’s  and  Trans 
World’s  applications  in  the  Board’s  Opinion  of  September 
1, 1955. 

With  resipect  -to  the  grant  to  Eastern,  petitioners  fail  to 
disclose  that  this  grant  involved  the  lifting  of  the  “closed 
door”  restriction  which  prohibited  Eastern  from  carrying 
traffic  between  Pittsburgh,  on  the  one  hand,  and  Cleveland, 
Akron-Canton  and  Detroit,  on  the  other.  In  other  words, 
Eastern  was  already  operating  over  the  route  but  was 
precluded  from  carrying  certain  local  traffic.  At  pages  189 
through  193  of  the  Initial  Decision  (App.  272-276)  the 
Examiner  states  the  reasoning  for  the  lifting  of  Eastern’s 
restrictions  and  the  Board  adopted  such  reasoning.®  Two  of 
the  obviously  favorable  comparative  features  for  Eastern 
not  evident  for  petitioners  were:  (1)  Eastern  was  already 
operating  aircraft  over  the  route  segment;  and  (2)  Eastern 
was  faced  with  a  public  relations  problem  since  the  traveling 
public  found  it  difficult  to  understand  why  they  cannot 
board  a  plane  traveling  to  their  destination  with  seats 
available  but  no<t  for  sale. 

As  to  United’s  Pittsburgh  authorizations  granted  by  the 
Board’s  Supplemental  Opinion  of  November  14,  1955,  a 
reading  of  that  Opinion  clearly  establishes  that  such  author¬ 
ity  was  granted  “to  provide  necessary  and  desirable  serv¬ 
ice  between  Pittsburgh  and  points  west  of  Chicago.”  (App. 
518)  Petitioners  have  no  authority  either  east  or  west 
of  Chicago  to  engage  in  scheduled  air  transportation, 
whereas  United  has  authorizations  west  of  Chicago.  A 
comparison,  therefore,  of  United  and  petitioners  would  be 
worthless  since  petitioners  could  not  meet  the  required  need. 

Petitioners  refer  to  the  Johnston  Case,  supra,  and  state 
that  “major  points  advanced  by  petitioners  as  a  basis  for 
preference  are  not  only  unevaluated — ^they  aren’t  even 

3 The  Board’s  grant  is  tempered  by  certain  procedural  rights  claimed  by 
Northwest  not  germane  here. 
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discussed/^  The  full  quotation  from  the  Johnston  Casej 
at  page  357  is  as  follows:  | 

^‘Findings  must  be  made  in  respect  to  every  difference! 
except  those  which  are  frivolous  or  wholly  unsubstan-j 
tial,  between  the  applicants  indicated  by  the  evidencej 
and  advanced  by  one  of  the  parties  as  effective,”  | 

The  “major  points,”  i.e.,  advantages  of  competition  from 
a  new  carrier,  selection  of  petitioners  which  would  developj 
coach  service,  etc.,  are  discussed  by  the  Examiner  at  pagesj 
104-123  (App.  197-214)  of  the  Initial  Decision  and  arej 
evaluated  at  pages  230-234  (App.  307-311).  The  Boardj 
affirms  this  evaluation  and  states  the  following:  j 

^^Applications  of  Colonial,  Eastern,  National  and  NortJi^ 
American  I 

“The  Examiner  has  recommended  denial  of  the  appli-l 
cations  of  the  above-named  carriers,  and  we  agree  with| 
this  recommendation  as  well  as  the  reasons  stated  in 
support  thereof.  However,  we  wish  to  add  several 
comments. 

“It  is  significant  to  our  decision  herein  that  we  arej 
providing  for  additional  competition  and  the  further| 
development  of  coach  service  in  the  markets  here  in-| 
volved,  and  at  the  same  time  making  possible  substan-| 
tial  corrections  in  the  route  deficiencies  of  Capital, | 
Northwest  and  TWA.  Were  we  to  grant  a  completely! 
new  route  to  a  new  carrier,  we  would  find  it  necessary 
to  forego  the  public  benefijts  flowing  from  the  improve-! 
ments  in  the  existing  carriers’  route  ]mtterns.  We  can! 
find  no  sound  basis  for  doing  so  on  this  record.”  (App.l 
446)  ! 

I 

,  j 

While  the  specific  contention  of  ithe  petitioners  “that  itj 
should  be  preferred  because  of  a  superior  managementj 
record”  might  not  be  found  in  the  Initial  Dedsion  orj 
Opinion  in  so  many  words,  many  similar  allegations  are| 
discussed  in  the  Initial  Decision.  Furthermore,  Northwestj 
submits  that  a  finding  on  such  a  -self-serving,  unsubstanti-] 
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ated  oontention  falls  within  the  frivolous  category  men¬ 
tioned  in  .the  Johnston  Case. 

As  to  the  petitioners’  reliance  upon  the  Easton  Case, 
swpra,  there  is  nothing  lacking  in  the  Board’s  Opinion  and 
in  -the  Initial  Decision  of  the  Examiner  that  would  warrant 
the  remand  granted  in  the  Easton  Case.  As  shown  above, 
petitioners’  proposal  was  analyzed  and  compared  with 
Nortiiwest’s  proposal  and  those  of  Capital  and  Trans 
World,  and  determinations  were  made  in  the  light  of  Sec¬ 
tions  2  and  401  of  the  Civil  Aeronautics  Act  (49  U.S.C, 
402,  481). 

In  summary,  Northwest  submits  that  the  record  shows 
that  petitioners  have  been  afforded  more  than  adequate 
consideration  of  their  proposal.  Their  allegations  to  the 
contrary  with  respect  to  adequate  findings  are  either  untrue 
or  frivolous.  In  Capital  Transit  Company  v.  United  States, 
97  F.  Sup.  614  (D.C.  1951)  the  Court  stated: 

.  the  Administrative  Procedure  Act  does  not  re¬ 
quire  detailed  findings  of  every  subsidiary  evidentiary 
fact,  so  long  as  the  agency  makes  amply  clear  the  fac¬ 
tual  basis  upon  which  it  has  proceeded,  there  can  be 
no  complaining.” 

The  clarity  of  the  Board’s  action  certainly  stands  within 
these  requirements  and  also  meets  those  requirements  of 
the  Johnston  and  Easton  Cases. 

Petitioners’  claim  that  the  Board  did  not  make  ade¬ 
quate  findings  as  to  the  extent  of  new  authorizations  re¬ 
quired  by  the  public  convenience  and  necessity  is  also  un¬ 
founded.  The  basic  fallacy  in  this  claim  is  that  the  Board’s 
findings  with  respect  to  each  authorization  were  based  on 
the  needs  of  the  public  convenience  and  necessity.  If  those 
needs  had  been  less  or  greater  it  is  obvious  that  either  more 
or  fewer  authorizations  would  have  been  granted.  The  claim 
therefore  must  be  based  on  the  findings  which,  as  have  been 
shown  heretofore  and  amplified  hereinafter,  are  valid. 


15 


In  the  first  place,  the  evidence  relative  to  the  traffic  vol¬ 
umes,  both  actual  and  estimated,  and  schedules,  actual  and 
proposed,  over  the  various  route  segments,  as  well  as  data 
presented  by  civic  witnesses  as  to  transportation  require¬ 
ments,  is  analyzed  and  summarized  in  the  Initial  Decision. 
The  detailed  nature  of  this  analysis,  which  covers  many 
pages  of  the  Decision,  is  shown  by  the  following  quotations 
from  the  decision: 

^‘Attached  as  Appendix  A,  is  a  compilation  of  the  vol-  I 
ume  of  single-carrier  traffic  moving  between  selected 
pairs  of  cities  as  shown  by  the  latest  available  traf-  , 
fic  surveys — September  17  to  30,  1953,  and  March  1  to  j 
14,  1954.  The  figures  set  out  in  this  Appendix  are  pre-  j 
cisely  as  shown  in  the  surveys  for  the  two  periods  in-  | 
dicated.  Since  these  data  cover  only  28  days  it  would  | 
be  necessary  to  expand  them  by  a  factor  of  13  to  ar-  j 
rive  at  an  annual  total,  which  more  readily  conveys  an  I 
indication  of  the  traffic  volume  in  this  area.  To  illus-  | 
trate,  by  expanding  the  New  York-Chicago  traffic,  the  I 
annual  total  would  be  549,016  passengers.’’  (App.  i 
258-259)  j 

“Another  indication  of  the  volume  of  service  the  pub-  j 
h’c  has  been  accorded  in  this  area  may  be  seen  from  an  | 
analysis  of  the  seats  scheduled  over  the  route  segments  | 
involved.  There  is  attached  as  Appendix  C  a  compila¬ 
tion  illustrating  the  total  seats  scheduled  per  week  by  j 
all  carriers  between  selected  cities  in  the  New  York-  | 
Chicago  area  in  July  1954  and  in  January  1955.  Y^ile  I 
it  is  recognized  that  a  substantial  number  of  these  i 
seats  might  well  be  occupied  by  through  passengers  I 
traveling  to  and  from  points  outside  of  the  area,  and  | 
that  a  certain  percentage  of  such  seats  might  be  on  j 
flights  not  operating  at  the  most  convenient  times,  j 
it  must  further  be  recognized  that  the  very  high  num-  j 
ber  of  seats  scheduled  would,  under  normal  circum-  | 
stances,  adequately  compensate  for  such  contingen-  | 
cies.”  (App.  260)  I 

“Emplo>nng  the  same  basic  data,  somewhat  similar  I 
results  are  to  be  found  with  respect  to  seTwices  oper-  ! 
ated  over  the  various  intermediate  route  segments,  i 
Thus,  between  New  York  and  Detroit  there  were  1,-  i 
079,442  seats  scheduled,  of  which  647,322  were  on  non-  j 
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stop  flights,  to  accommodate  an  indicated  yearly  vol¬ 
ume  of  221,091  passengers.  Between  Detroit  and  Chi¬ 
cago  1,328,884  seats  were  scheduled,  of  which  1,109,- 
472  were  on  nonstop  flights,  to  serve  208,611  pas¬ 
sengers.’'  (App,  261) 

“An  analysis  of  the  number  of  coach  flights  and  seats 
scheduled  during  the  most  recent  traffic  surveys  is  also 
appropriate  in  appraising  the  volume  of  this  type  of 
service  that  has  been  made  available  to  the  public. 
There  is  attached  as  Appendix  D  the  number  of  coach 
flights  per  week  operated  between  selected  cities  in  the 
area  in  the  months  of  July  1954  and  January  1955.” 
(App.  261-262) 

“The  task  of  segregating  with  mathematical  certainty 
all  of  the  traffic  that  moved  over  the  various  route  seg¬ 
ments  and  which  originated  or  was  destined  to  the 
points  outside  of  the  area  could  be  an  enormous  one. 
In  any  event,  it  is  not  believed  that,  in  evaluating  the 
over-all  picture  and  giving  full  consideratoin  to  the 
volume  of  traffic  carried,  together  with  the  number  of 
schedules  operated  and  seats  available,  any  greater 
refinement  of  these  data  w'ould  cause  a  substantial 
change  in  the  ultimate  conclusion  that,  except  in  a  cer¬ 
tain  few  instances,  the  service  offered  by  the  certifi¬ 
cate  carriers  has  been  adequate.”  (App.  263) 

Thereafter,  at  pages  181  through  228  the  Initial  Decision 
(App.  265-305)  treats  separately  the  individual  markets, 
such  as  Detroit-Cleveland-Pittsburgh-Philadelphia,  Detroit- 
New  York,  New  York-Chicago  and  Chicago-Detroit,  ana¬ 
lyzing  the  service,  existing  and  proposed;  the  traffic,  actual 
and  estimated;  as  well  as  the  diversionary  effect  of  the 
various  proposals  on  existing  services.  In  each  instance 
specific  findings  are  made  on  what  additional  services  are 
required.  These  findings  are  summarized  at  pages  238-240 
of  the  Decision  (App.  313-315) 

Petitioners  allege,  “Generally  the  Examiner  made  no 
findings  as  to  the  amount  of  service  or  number  of  carriers 
required  by  public  convenience  and  necessity  over  these 
segments  (segments  over  which  petitioners  proposed  serv- 


17 


ice — page  29).’’  In  this  connection  petitioners  allege  that! 
although  the  Examiner  found  the  need  for  Capital  andj 
Northwest  to  provide  nonstop  service  between  Chicago  and| 
New  York,  he  made  no  analysis  to  determine  whether  the 
traffic  also  warranted  additional  authorizations.  Northwest 
submits  that  the  Examiner’s  analysis  with  respect  to  thej 
needs  of  the  New  York-Chicago  market  was  complete  inj 
all  respects  and  similarly  his  analysis  of  other  markets  was  j 
complete.  For  example,  the  Examiner  stated  at  page  216 1 
(App.  295) :  j 

“There  is  little  doubt  but  that  the  service  being  ren-| 
dered  by  the  existing  carriers  is  adequate.  However,! 
the  adequacy  of  the  existing  services  should  not  oper- 1 
ate  as  a  block  to  further  refinement  in  the  route  traffic  j 
pattern  of  other  carriers  or  bar  such  carriers  from  par- ! 
ticipating  in  the  tremendous  growth  of  this  traffic/^  I 

j 

This  statement  clearly  indicates  that  if  any  authoriza-  j 
tions  are  to  be  granted  between  Chicago  and  New  York  | 
such  authorizations  would  be  limited.  Thereafter,  the  Ex-  j 
arainer  discusses  reasons  for  lifting  Capital’s  restriction  | 
prohibiting  it  from  operating  nonstop  between  New  York  i 
and  Chicago  and  concludes  with  the  statement:  j 

“While  Capital  will  divert  some  traffic  from  American,  i 
TWA,  and  United,  it  is  believed  that  the  advantages  j 
accruing  to  the  public  by  the  removal  of  the  two-stop  i 
restriction  outweigh  any  adverse  effect  upon  those  car¬ 
riers.”  (App.  297)  j 

i 

The  Examiner  then  turns  to  Northwest,  the  only  other  | 
carrier  operating  in  the  New  York-Chicago  area.  As  can  i 
be  seen  from  his  discussion,  the  primary  purpose  of  au-  j 
thorizing  Northwest  between  New  York  and  Chicago — aside  i 
from  route  benefits  to  the  carrier — is  to  alleviate  the  “dif¬ 
ficulties  it  has  experienced  in  the  past  in  routing  traffic 
from  points  on  its  system  west  of  Chicago  to  points  east 
thereof.”  (App.  297)  Thus  it  can  be  seen  that  the  need  of  I 
the  New  York-Chicago  market  is  not  the  primary  basis  for  I 
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certificating  Northwest.  In  fact,  the  Examiner  states  at 
page  221 : 

“The  record  fails  to  reveal,  however,  any  need  for  un¬ 
limited  service  by  Northwest  in  the  Chicago-Detroit- 
New  York  markets/^  (App.  299) 

And  at  page  222  the  Examiner  states : 

“While  American,  TWA,  and  United  would  incurr 
some  diversion,  a  through  flight  restriction  would  serve 
to  minimize  any  substantial  amount  of  diversion.” 
(App,  299-300) 

Such  categorical  statements,  based  upon  the  Examiner’s 
analysis  of  the  record,  show  no  need  for  the  additional  au¬ 
thority  of  petitioners — particularly  in  the  light  of  the  Ex¬ 
aminer’s  final  conclusion  dealing  with  petitioners’  own 
estimates  at  page  233  which  are  as  follows: 

“To  the  extent  that  North  American  relies  on  a  greatly 
expanded  market  as  a  factor  in  the  justification  of  its 
proposal  it  appears  that  the  level  of  the  market  which 
it  envisions  is  xmduly  optimistic.  The  details  of  the 
manner  in  which  it  reached  its  estimate  have  been  set 
forth  earlier.  Similarly  reference  has  been  made  to  the 
rather  severe  adjustments  that  the  Bureau  of  Air 
Operations  would  make  in  this  estimate.  While  the 
statistical  method  employed  by  the  Bureau  may  be 
unduly  conservative,  it  is  beUeved  that  the  Board 
should  lean  in  this  direction  under  the  circumstances 
presented  by  the  North  American  application.  Four 
carriers  are  now  operating  between  New  York  and 
Chicago  serving  a  variety  of  intermediate  points  in¬ 
cluding  a  number  of  smaller  cities.  If  the  findings  here¬ 
in  with  respect  to  Northwest  are  followed  by  the  Board 
a  fifth  carrier  will  be  serving  this  market.  Each  of 
these  carriers  is  engaged  in  expanding  its  coach  serv¬ 
ice  and  these  programs  are  not  and  cannot  be  detached 
from  their  obligations  to  the  less  lucrative  cities  which 
they  must  serve.”  (App.  310) 


With  respect  to  the  Board  and  its  analysis,  it  should 
first  be  pointed  out  that  the  Board  has  adopted  as  its  own 
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the  findnigs,  conclusions  and  recommendations  of  the  Ex^ 
aminer  except  as  modified  by  the  Opinion,  Thus,  to  the  exJ 
tent  applicable,  the  Examiner  ^s  findings  that  there  is  no 
need  for  an  additional  carrier,  such  as  petitioners,  between] 
the  points  involved,  is  the  Board ^s  own  decision;  and  we] 
know  of  no  obligation  to  make  successive  findings.  Undei^ 
the  circumstances  no  further  discussion  need  be  presented 
relative  to  New  York-Chicago  nonstop  authority.  j 

i 

With  respect  to  the  New  York-Detroit  turnaround  au^ 
thority  granted  to  Northwest  by  the  Board  after  having 
been  recommended  for  denial  by  the  Examiner,  the  BoarcJ 
stated :  j 

“As  to  Northwest ^s  New  York-Detroit  service,  we  find 
that  removal  of  that  carrier’s  long  haul  restriction  isj 
required  by  the  public  convenience  and  necessity.  Ii^ 
our  judgment,  the  size  and  potential  of  the  New  York-] 
Detroit  market  will  now  support  three  turnaroun(^ 
services  rather  than  merely  one  heretofore  operated] 
by  American.^®  Thus,  the  record  shows  that  in  this! 
area  the  New  York-Detroit  market  is  exceeded  only 
by  the  New  York-Chicago  market,  and  yet  American 
is  the  only  unrestricted  operator  between  New  Yorkj 
and  Detroit.  The  much  smaller  New  York-Clevelandj 
market  has  two  turnaround  services.  Furthermore  the 
New  York-Detroit  market  increased  by  86  percent! 
from  1949  to  1954.  Under  such  circiimstances,  we  have! 
no  hesitation  in  finding  that  the  new  York-Detroit 
market  will  support  two  additional  turnaround  serv¬ 
ices.”  (App.  427-428)  j 

<<10  Accordingly,  we  reject  the  reasons  advanced  by  the  Examiner  for 
his  refusal  to  grant  more  than  one  additional  New  York-Detroit  tnm^ 
around  service. '  *  \ 

Such  a  finding  clearly  limits  the  number  of  authorizaH 
tions  between  New  York  and  Detroit  on  a  turnaround  basisJ 

Petitioners  allege  that  the  Board’s  statement  at  pag^ 
26  (App.  446)  that  it  “would  find  it  necessary  to  foregc^ 
the  public  benefits  flowing  from  the  improvements  in  thej 
carriers’  route  patterns”  is  a  conclusion  without  reason-l 


ing.  Northwest  submits  that  the  exact  opposite  is  true. 
The  Board  in  the  previous  portions  of  its  Opinion  has 
already  decided  the  amount  of  additional  service  required 
in  each  of  the  markets  and  the  conclusion  quoted  above 
obviously  follows  from  the  granting  of  such  authorizations. 

Similarly,  the  petitioners^  allegation  that  “there  is  not 
one  word  that  explains  why  the  Board  could  not  grant 
petitioners^  application  and  also  correct  route  deficiencies 
of  other  carriers”  is  incorrect.  This  allegation  has  no 
foundation;  the  Board’s  Opinion  and  the  Initial  Decision 
have  been  determinative  of  the  needs  of  each  market  and 
which  carrier  is  to  provide  these  needs.  The  absurdity 
of  the  petitioners’  claim  is  only  accentuated  by  their  con¬ 
ceding  of  the  fact  that  the  Board  has  authorized  the  num¬ 
ber  of  carriers  found  to  meet  the  statutory  needs.  Peti¬ 
tioners  state,  however,  that  the  Board  has  “simply”  taken 
such  action.  Such  is  not  the  fact.  The  Board  and  its 
Examiner  have  painstakingly  set  forth  the  needs  of  each 
market  and  we  have  quoted  some  of  the  pertinent  portions 
of  the  Initial  Decision  and  the  Opinion.  The  Board  has 
not  acted  in  a  vacuum.  It  has  made  findings  based  on 
the  evidence  and  in  accord  with  the  statutory  objectives 
of  the  Civil  Aeronautics  Act  and  has  given  reasons  for 
making  such  findings.  The  petitioners  have  established  no 
valid  basis  for  the  Court  to  intervene  and  order  the  Board 
to  do  otherwise. 

B.  The  Inability  of  the  Board  to  Find  the  Petitioners  'Tib 
Veiling  and  Able"  ^/^^llhin  the  Meaning  of  the  Civil  Aero¬ 
nautics  Act  is  ValicL  But  Such  Finding  is  Not  the  Basis 
of  the  Denial  of  Petitioners'  Application 

The  question  of  petitioners’  ability  to  comply  with  the 
requirements  of  Section  401(d)  of  the  Act  (49  U-S.C.  48(d) 
that  they  be  “fit,  willing  and  able”  is  not  the  basis  of  the 
Board’s  denial  of  petitioners’  application.  As  the  Board’s 
Opinion  of  September  1,  1955  clearly  shows,  petitioners’ 
application  was  denied  on  the  basis  of  public  convenience 
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and  necessity,  and  unless  such  denial  is  set  aside,  the  de-  ! 
termination  of  the  question  of  ^‘fitness”  raised  by  the  peti-  j 
tioners  is  unnecessary.  At  page  26  (App.  446)  of  that  | 
Opinion,  the  Board  states:  | 

-  .with  respect  to  North  American’s  joint  applica-  j 

tion,  we  would  deny  that  application  for  the  additional  | 

reason  that  we  are  unable  to  find  the  applicants  ‘will-  | 
ing’  to  comply  with  the  Act  and  the  Board’s  regula-  | 
tions  as  provided  in  Section  401(d)  of  the  Act.”  j 

The  petitioners,  on  the  other  hand,  have  presented  to  j 
the  Court  allegations  that  they  were  denied  a  certificate  j 
on  the  basis  of  a  finding  of  “unfitness.”  As  can  be  seen  j 
above,  such  allegations  are  untrue.  | 

In  view  of  this,  Northwest  hereby  presents  its  argument  | 
in  support  of  the  Board’s  finding  merely  for  the  purpose  j 
of  indicating  that  the  Board’s  finding  with  respect  to  the 
“fitness”  of  the  petitioners  was  valid  and  that  the  Board 
would  have  acted  correctly  if  it  had  denied  petitioners’! 
application  on  that  basis.  I 

Petitioners  also  allege  (page  34)  that  “the  Board’s! 
Opinion  relied  in  large  part  on  the  Twentieth  Centwry  Com-  \ 
pliomce  Case  (Order  No.  E-9360,  July  1,  1955)”  and  that! 
therefore  the  Board’s  finding  “cannot  be  affirmed  unless  | 
the  order  in  that  case  is  affirmed”  except  as  to  the  validity  j 
of  the  Board’s  regulations.  This  allegation  is  likewise! 
untrue.  At  page  27  of  the  Opinion  of  September  1,  1955  j 
(App.  446-447)  the  Board  states  that  its  conclusion  that  itj 
would  deny  petitioners’  application  on  the  grounds  that| 
they  are  not  “fit,  willing  and  able”  is  based  upon  facts! 
of  record,  ! 

“.  .  .  which  show  that  Messrs.  Weiss,  Lewin  Fisch-j 
grund  and  Hart,  the  central  figures  in  the  North! 
American  group,  have  a  long  history  of  association! 
with  flagrant  violations  of  the  Act  and  cannot  be  found! 
sufficiently  reliable  to  entrust  with  the  operation  of| 
the  certificated  routes  they  propose  herein.  As  the 


moving  fibres  in  the  operations  of  Standard  Airlines, 
Viking  Airlines,  and  Oxnard  Sky  Freight,  these  in¬ 
dividuals  have  shown  such  a  callous  disregjird  for  the 
Act  and  regulations  as  to  lead  to  the  conclusion  that 
they  would  be  prone  to  disregard  the  requirements  of 
the  Act  and  regulations  in  the  future,  if  they  deemed 
it  advantageous  to  their  own  economic  §ain.  The  facts 
of  record  show  clearly  that  these  individuals  Mined 
unlawful  control  of  Twentieth  Century  Air  Lines, 
Trans  National  Airlines,  Trans  American  Airways  and 
Hemisphere  Air  Transport  without  Board  approval  in 
violation  of  section  408  of  the  Act;  that  each  of  these 
carriers  thereafter  engaged  in  regular  and  frequent 
service  in  violation  of  the  Board’s  Economic  Regula¬ 
tions  and  section  401(a)  of  the  Act;  and  that  these 
violations  were  knowing  and  willful.®^ 

<<32  See  our  findings  and  conelnsionB  in  this  regard  in  our  decision  of 
Jnl^  1955  (Order  No.  £-9360)  which  findings  we  incorporate  herein 
hy  reference.  The  violations  referred  to  herein  are  without  reference 
to  the  violations  committed  bj  the  North  American  'combine’  (under 
the  aegis  of  Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart)  which  were 
found  to  exist  in  Docket  No.  6000,  as  a  result  of  combined  operations 
b;r  the  four  individual  carriers.  The  carriers  challenged  these  violations 
hy  an  attack  on  the  validity  of  the  Board’s  reflations  involved.  Of 
course,  we  ^lieve  the  regulations  in  question  valid ;  but  even  if  we  were 
in  error,  the  other  activities  of  Messrs.  Weiss,  Lfcwin,  IHschgrund  and 
Hart,  as  noted  in  the  text,  and  the  violations  commitM  by  the  carriers 
individually  would  cause  us  to  find  North  American  not  'fit,  willing 
and  able’.” 


The  above  finding  not  only  goes  to  each  of  the  petitioners 
individually  but  also  to  each  of  the  aforenamed  individuals 
controlling  the  petitioners,  i.e.,  Messrs.  Weiss,  Lewin, 
Fischgrund  and  Hart.  With  respect  to  these  individuals, 
their  past  conduct  of  purposeful  violation  of  the  Act  and 
the  Board’s  Economic  Regulations  has  resulted  in  the  re¬ 
vocation  of  at  least  three  large  irregular  air  carriers’ 
letters  of  re^stration  (see  Stemdard  Airlines,  Inc.  Non- 
Certificated  Operations,  10  C-A.B.  486  (1949) ;  Viking  Air¬ 
lines,  et  al.  Non-Certificated  Operations,  11  C.A.B.  401 
(1950);  and  Oxnard  Sky  Freight  Enforcement  Case,  12 
C.A.B.  722  (1951)).  Furthermore,  as  the  dates  of  the 
above  case  indicate,  and  the  record  in  the  Twentieth  Cen¬ 
tury  Compliance  Case  shows,  the  aforenamed  individuals 
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have  a  consistent  history  of  violating  the  Act  In  fact  there 
has  hardly  been  a  time  within  the  last  eight  or  more  years 
that  these  individuals  were  not  in  violation  of  the  Act  In¬ 
terestingly  enough,  petitioners’  brief  is  silent  on  these  find¬ 
ings  of  the  Board. 

Petitioners  also  allege  at  page  48  that  the  Board  “in¬ 
fers”  that  they  “are  unfit  from  one  fact  alone — ^its  (the 
Board’s)  determination  that  petitioners  have  over  a  period 
of  time  flown  more  frequently  than  permitted  by  its  regu¬ 
lations.  That  is  the  only  question  raised  about  petitioners’ 
fitness.”  A  careful  review  of  the  Board’s  Opinion  does 
not  in  any  way  give  such  an  inference.  A  review  of  the 
opinion  in  the  Twentieth  Century  Compliance  Case  also 
lends  no  support  to  such  an  allegation. 

As  shown  above,  the  Board  stated  at  page  26  (App.  446- 
447)  that  it  could  not  find  the  petitioners  “willing”  to  com¬ 
ply  with  the  Act  and  that  this  conclusion  was  ’based  upon 
facts  of  record  that  the  “central  figures  in  the  North 
American  combine,  [i.e.,  Messrs.  Weiss,  Lewin,  Fischgrund 
and  Hart]  have  a  long  history  of  association  with  flagrant 
violations  of  the  Act  and  cannot  be  found  suflSciently  re¬ 
liable  to  entrust  with  the  operations  of  the  certificated 
routes  they  propose  herein.”  From  this  language  it  is 
obvious  that  the  Board’s  difficulty  in  finding  the  petitioners 
“fit,  willing  and  able”  stems  not  from  violation  of  fre¬ 
quency  regulations,  but  from  the  fact  that  these  “central 
figures”  have  been  consistent  flagrant  violators  of  the  Act 
and  the  Board  regulations  and  cannot  be  considered  as 
reliable  individuals. 

Petitioners  allege  at  page  50  that  if  they  were  certifi¬ 
cated  “there  is  no  reasonable  prospect  that  petitioners 
would  engage  in  unlawful  activities.  ”  Such  a  statement  has 
about  as  much  credibility  as  a  statement  from  an  habitual 
criminal  who  claims  to  have  as  good  a  chance  of  “going 
straight”  as  does  a  first  offender. 
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Petitioners  also  claim  that  the  Board’s  determination  of 
nnfitness  is  arbitrary.  This  claim  is  based  on  the  allega¬ 
tions  that  (1)  the  Board  has  never  found  a  certificated 
carrier  unfit  for  route  extension  because  of  violations  and 
(2)  only  one  ease  reveals  that  an  applicant  has  been  denied 
a  certificate  because  of  violations. 

In  the  leading  case  with  respect  to  fitness  as  a  bar  to 
certification,  Hawaiian  Intraterritorial  Service,  10  CA.B. 
62  (1948),  the  Board  stated  at  page  67: 

“The  requirement  for  the  certificate  of  public  conven¬ 
ience  and  necessity  is  one  of  the  crucial  provisions 
employed  by  Congress  in  the  statutory  scheme  pro¬ 
vided  for  the  control  of  air  transportation,  and  any 
violation  of  that  r^uirement  strikes  at  the  heart  of 
the  Civil  Aeronautics  Act.  There  is  no  defense  for 
a  carrier  which  accepts  the  Board’s  authorization  for, 
and  pretends  to  operate,  irregular  air  services  while 
it  en^ges  illegally  in  regular  scheduled  air  trans¬ 
portation. 

“Nor  may  such  a  violator  plead  that  his  violation  was 
committed  in  pursuit  of  a  worthy  objective.  We  do 
not  intend  to  reward  wrongdoers  by  granting  certifi¬ 
cates  of  public  convenience  and  necessi^  to  carriers 
which  have  undertaken  illegal  operations  for  the 
alleged  purpose  of  developing  evidence  to  prove  the 
need  for  the  service.  As  against  other  applicants  which 
had  proved  their  fitness  for  the  performance  of  a 
proposed  service,  such  a  violator  would  find  himself  in 
a  certificate  proceeding  burdened  with  a  disadvantage 
which  under  ordinary  circumstances  would  be  inimical, 
if  not  fatal,  to  his  case.” 

While  the  violator  was  granted  a  certificate  in  that  case, 
the  circumstances  causing  such  action  made  it  necessary. 
The  Board  said  at  page  67,  “We  are  here  presented  with 
the  situation  that  the  only  carrier  available  for  the  per¬ 
formance  of  such  a  service  is  Trans-Pacific.”  Other  ap¬ 
plicants  are  available  in  the  instant  case  as  opposed  to 
the  lack  of  applicants  in  the  Hawaiiwn  Case,  As  to  whether 
only  one  applicant  has  been  denied  a  certificate  in  past 
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eases,  such  an  argument  has  no  weight.  If  anything,  it  | 
is  a  tribute  to  other  air  carriers  who  have  recognized  and  i 
abided  by  the  law,  j 

Petitioners  claim  that  the  other  applicants,  all  certifi-  ! 
cated  carriers  seeking  route  extension,  have  also  violated  ! 
the  Act  and  the  Board  did  not  consider  such  violations,  j 
Such  a  claim  begs  the  question.  If  such  violations  had  j 
been  severe  enough,  the  Board  could  have  revoked  the  | 
certificates  of  the  carriers  involved  at  the  time  of  the  vio-  j 
lations,  but  such  action  was  not  taken.  Even  petitioners  ! 
concede  that  revocation  is  possible  (page  50)  by  action  i 
under  Section  401(h)  (49  U.S.C.  481(h)).  | 

I 

Northwest  submits  that  the  Board  ^s  finding  was  not  | 
arbitrary.  The  history  of  the  petitioners’  actions  even  ! 
if  we  ignore  the  Twentieth  Century  CompUa/nce  Case,  is  j 
one  of  continued  and  purposeful  violations  of  the  Act  and  | 
the  Board’s  Kegulations.  To  have  granted  them  a  certi-  | 
ficate  would  have  opened  the  door  to  any  person  to  also  j 
violate  the  Act  and  to  use,  if  pertinent,  any  experience  | 
gained  through  such  action  as  valid  evidence  in  support  of  I 
a  finding  that  a  certificate  is  required.  The  law  would  | 
therefore  become  useless  as  an  instrument  to  achieve  the 


STATEMENT  OF  QUESTIONS  PRESENTED 

As  it  affects  Intervener  American  Airlines,  Inc., 
this  case  presents  the  following  questions: 

(1)  Did  the  Respondent  Civil  Aeronautics  Board 
make  adequate  findings  with  respect  to: 

(a)  Whether  the  public  convenience  and  neces¬ 
sity  required  certification  of  Petitioners  in  addi¬ 
tion  to  other  carriers  certificated  in  the  proceed¬ 
ing  below  and 

(b)  WThether  Petitioners  were  fit,  willing  and  able 
to  perform  the  air  transportation  for  which  they 
sought  certification? 

(2)  Were  the  findings  that  Petitioners  were  unfit 
supported  by  substantial  evidence  ? 
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IN  THE 

United  States  Court  oi  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,942 


North  American  Airlines,  Inc.,  et  al..  Petitioners,^ 

V.  I 

Civil  Aeronautics  Board,  Respondent, 

Northwest  Airlines,  Inc.,  I 

Capital  Airlines,  Inc.,  j 

Detroit  Aviation  Commission  of  the  City  of  Detroit, 
Trans  World  Airlines,  Inc.,  i 

United  Air  Lines,  Inc.,  j 

American  Airlines,  Inc., 

Interveners. 


ON  PETITION  FOB  BEVIEW  OF  AN  OBOES  OF  TEE 
CIVIL  AEBONAVTICS  EOABO 


BRIEF  FOR  INTERVENOR  AMERICAN  AIRLINES,  INC. 


COUMTERSTATEMENT  OF  THE  CASE 

The  petition  requests  review  of  Order  No.  E-9537,j 
September  1,  1955,  of  Respondent  Civil  Aeronautics 
Board.  (Jt.  App.  413-90).  This  order  disposed  of  a 
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major  route  proceeding  known  as  the  New  Tork- 
Chicago  Service  Case.  That  proceeding  involved 
applications  by  some  ten  parties  for  new  or  additional 
air  transportation  routes  in  the  area  boimded  by  New 
York  on  the  east,  Pittsburgh  on  the  South,  Chicago 
on  the  west  and  Rochester  on  the  north.  In  the  case 
of  some  of  the  applicants,  such  routes  within  this 
area  also  involved  possible  new  or  additional  services 
to  points  outside  the  area.  (Jt.  App.  109-12). 

Petitioners  here,  who  do  not  hold  a  certificate  of 
public  convenience  and  necessity,  applied  for  an  en¬ 
tirely  new  route  between  New  York  and  Chicago,  via 
the  intermediate  points  Philadelphia,  Pittsburgh, 
Cleveland  and  Detroit,  over  which  they  proposed  to 
provide  coach  service  only.  Their  proposal  contem¬ 
plated  duplication,  triplication  and  quadruplication  of 
the  routes  of  existing  carriers  in  this  area. 

This  Intervenor  operates  over  some  of  the  route 
segments  sought  by  Petitioners  and,  in  the  proceeding 
below,  was  an  unsuccessful  applicant  for  others  (Jt. 
App.  110,  134-35). 

A  hearing  was  held  before  an  Examiner  which  lasted 
29  hearing  days  and  produced  over  four  thousand 
pages  of  testimony  (Tr.  668-4751)  and  a  great  many 
exMbits.  At  the  conclusion  of  the  hearing  briefs  were 
submitted  to  the  Examiner,  who  thereafter  issued  an 
Initial  Decision  consisting  of  240  pages  of  text  and 
25  pages  of  statistical  appendices  (Jt.  App.  109-339). 
This  decision  set  forth  at  length  the  details  of  each 
application  that  had  been  submitted  by  the  parties, 
the  arguments  presented  on  behalf  of  each  applicant 
and  the  conclusions  which  the  Examiner  drew  from 
this  information.  Exceptions  to  the  Initial  Decision 
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and  briefs  to  Eespondent  were  filed  by  the  parties. 
Two  days  of  oral  argument  was  presented  to  Respond-  i 
ent  (Tr.  11589-940).  On  the  basis  of  the  entire  record  j 
Respondent  concluded  that  it  was  in  substantial  agree-  j 
ment  with  the  findings,  conclusions  and  reconunenda-  | 
tions  of  the  Examiner  which  it  adopted  as  its  own  ex-  | 
cept  as  modified  in  its  opinion  (Jt.  App.  423).  Re-  j 
spondent  accordingly  ordered  that  Petitioners’  appli-  I 
cation  be  denied  on  the  grounds  (1)  that  the  public  i 
convenience  and  necessity  did  not  require  the  services  i 
proposed  by  Petitioners  and  (2)  that  Petitioners  were  j 
not  fit  and  willing  to  comply  with  the  Act  (Jt.  App.  j 
310-11,  446,  460-62). 

STATUTES  INVOLVED 

The  statutes  principally  involved  in  this  ease  are  | 
Sections  2,  401(d)  and  i005(f)  of  the  Civil  Aero-  j 
nautics  Act  of  1938,  52  Stat.  973  (1938),  as  amended, 

49  U.S.C.  §401  (1952)  et  seq.  These  provisions,  as  I 
well  as  certain  other  provisions  referred  to  herein,  are  j 
set  forth  in  the  Appendix  to  this  Brief. 

SUMMARY  OF  ARGUMENT 

i 

I.  ! 

Petitioners  urge  that,  apart  from  the  question  of  j 
comparative  consideration.  Respondent  did  not  make  S 
adequate  findings  as  to  why  their  application  was  not  | 
granted  in  addition  to  those  granted  below.  But  Re-  j 
spondent  clearly  stated  the  reason  for  its  actions  and  I 
the  basic  facts  upon  which  it  relied;  its  findings  are  i 
adequate  to  support  its  actions  here.  ] 

Petitioners  ignore  the  extensive  findings  which  sup-  j 
port  Respondent’s  denial  of  their  application  and  as¬ 
sert  that  Respondent’s  order  is  defective  because  Re- 


spondent  did  not  make  findings  as  to  the  volume  of 
traffic  in  each  of  the  fifteen  markets  applied  for  by 
Petitioners  and  as  to  the  number  of  carriers  which 
each  such  market  could  support.  But  Respondent  is 
not  required  to  grant  a  certificate  even  upon  a  showing 
that  traffic  in  a  certain  market  could  support  addi¬ 
tional  carriers.  Respondent  must  first  find  a  public 
need  for  the  proposed  service.  Respondent  found  that 
service  in  the  New  York-Chicago  area  was  generally 
adequate  and  that  there  was  already  keen  competition 
in  the  area.  Respondent  then  considered  whether  any 
of  the  services  proposed  would  produce  some  specially 
required  effect,  analyzed  the  need  for  “any  such  serv¬ 
ice  refinements”  on  a  detailed  segment  by  segment 
basis  and  granted  those  applications  which  it  con¬ 
cluded  were  necessary  to  meet  these  special  require¬ 
ments.  Respondent  also  considered  whether  Peti¬ 
tioners’  proposed  service  was  required  and  concluded 
that  there  was  no  real  public  need  for  the  proposal. 

Respondent  thus  carefully  weighed  the  evidence 
and  contentions  of  the  parties  and  its  conclusion  that 
there  was  no  public  need  for  Petitioners’  proposal  was 
based  on  adequate  findings.  United  States  v.  Pierce 
Auto  Freight  Lines,  327  U.S.  515,  530-32  (1946).  The 
findings  read  as  a  whole  sufficiently  expressed  the  rea¬ 
soning  and  conclusions  of  Respondent.  Alabama 
G.S.R.R.  V.  United  States,  340  U.S.  216,  227-28  (1951)  ; 
Norfolk  Southern  Bus  Co.  v.  United  States,  96  P. 
Supp.  756  (E.D.  Va.  1950),  aff’d  per  cttriam,  340  U.S. 
802  (1950). 

Moreover,  Petitioners  are  now  estopped  from  claim¬ 
ing  that  Respondent  erred  in  failing  to  make  a  seg¬ 
ment  by  segment  analysis  of  traffic  and  of  the  number 
of  additional  carriers  each  individual  market  could 
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support  because  of  Petitioners’  position  at  the  hear¬ 
ing  below  that  any  such  traffic  analysis  was  virtually 
impossible.  | 

Furthermore,  Petitioners’  contention  would  sub¬ 
stitute  an  inflexible  mathematical  formula  for  the 
“complex  concept  of  public  convenience  and  neces-j 
sity”  contained  in  the  Civil  Aeronautics  Act.  United] 
Air  Lines,  Inc.  v.  CAB,  81  App.  D.C.  89,  92,  155  P. 
2d  169, 172  (1946).  The  eases  relied  on  by  Petitioners 
principally  involved  rate  making  decisions  which  are 
necessarily  mathematical  in  nature  whereas  the  flnd- 
ings  required  of  an  agency  must  vary  according  to  the 
nature  of  the  case  and  the  basis  for  the  action.  Alabama 
G.S.B.R.  V.  United  States,  340  U.S.  216,  228  (1951). 

The  findings  made  here  are  wholly  consistent  with  j 
the  standard  established  for  Respondent  by  this  Court 
in  the  United  Air  Lines  case,  supra.  The  type  of  find¬ 
ings  required  under  the  Motor  Carrier  Act  have  been  j 
similarly  stated.  Coyle  Lines,  Inc.  v.  United  States,  j 
115  P.  Supp.  272,  275-76  (E.D.  La.  1953) ;  Capital 
Transit  Co.  v.  United  Stales,  97  F.  Supp.  614,  621 
(D.D.C.  1951).  I 

II.  I 

Respondent  also  concluded  that,  in  any  event.  Peti¬ 
tioners’  application  should  be  denied  for  the  addi¬ 
tional  reason  that  Petitioners’  past  operations  had  re¬ 
vealed  such  a  pattern  of  unreliability  as  to  require  a 
finding  that  Petitioners  were  unfit  to  operate  a  certi¬ 
ficated  route.  Respondent’s  findings  with  respect  to 
Petitioners’  unfitness  were  based  on  their  long  history  I 
of  association  with  violations  of  the  Act,  revealing  a  j 
callous  attitude  toward  the  law.  These  findings  are 
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adequate  and  by  themselves  required  the  denial  of 
Petitioners’  application. 

Although  violations  of  the  law  are  not  necessarily  a 
bar  to  certification,  here  the  callous,  flagrant  and  long 
standing  nature  of  the  violations  warranted  Respond¬ 
ent’s  action.  The  conduct  of  Petitioners’  principals 
over  a  period  of  years  demonstrated  a  pattern  of  dis¬ 
regard  for  the  law  from  which  repeated  enforcement 
proceedings  did  not  divert  them.  The  determination 
of  unfitness  is  within  Respondent’s  province.  Since  it 
is  clearly  not  arbitrarv  or  capricious,  it  must  stand. 
FCC  V.  WOKO,  329  IJ.S.  223,  227,  229  (1946). 

Respondent’s  finding  that  there  was  no  public  need 
for  the  service  proposed  by  Petitioners  disposes  of 
Petitioners’  contention  that  Respondent  erred  in  fail¬ 
ing  to  weigh  Petitioners’  violations  against  the  al¬ 
leged  need  for  the  proposed  service.  In  any  event,  the 
law  is  clear  that  Respondent  was  not  required  to  make 
such  a  comparison.  FCC  v.  WOKO,  supra  at  228,  229. 

Respondent’s  conclusion  that  there  was  no  need  for 
Petitioners’  proposed  service  also  made  it  unnecessary 
to  compare  Petitioners’  violations  with  the  alleged 
violations  of  other  applicants.  Express  comparative 
findings  as  to  fitness  were  unnecessary  for  the  further 
reason  that  Respondent’s  finding  that  Petitioners 
lacked  the  bare  qualifications  for  a  certificate  barred 
Petitioners  here  as  it  did  the  applicant  in  FCC  v. 
WOKO,  supra,  and  in  ABC  Freight  Forwarding 
Corp.  V.  Urdted  States,  125  F.  Supp.  926,  928-29  (S.D. 
N.Y.  1954),  aff^d  per  curiam,  348  IJ.S.  967  (1955). 
Moreover,  the  difference  between  the  character  of  Peti¬ 
tioners’  violations  and  the  character  of  those  alleged 
with  respect  to  other  applicants  in  the  proceeding  be- 
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low  is  so  obvious  as  to  have  required  no  specific  find¬ 
ings  on  the  point.  Cf.  United  States  v.  Pierce  Auto  . 
Freight  Lines,  327  IJ.S.  515,  530-31  (1946).  In  any| 
event,  since  Petitioners’  application  was  rightly  de¬ 
nied  Petitioners  have  no  interest  in  the  grants  to  other  I 
carriers  in  the  proceeding  below  and  have  no  standing 
to  complain.  Simmons  v.  FCC,  83  App.  D.C.  262,  264, 
169  F.  2d  670,  672,  cert,  denied,  335  U.S.  846  (1948) ;  i 
Simmons  v.  FCC,  79  App.  D.C.  264,  265,  145  P.  2d  | 
578,  579  (1944). 

Respondent’s  decision  on  fitness  must  stand  even  if  | 
other  carriers  had  previously  been  awarded  certificates  j 
in  other  proceedings  despite  prior  violations.  How  i 
Petitioners’  lack  of  fitness  is  to  be  treated  here  is  a  | 
matter  for  Respondent  to  determine  in  accordance 
with  its  duty  to  protect  the  public  interest.  FCC  v.  j 
W OKO,  supra  at  228. 

The  finding  of  unfitness  is  based  on  the  overwhelm-  j 
ing  evidence  of  Petitioners’  long  pattern  of  deliberate 
violation  of,  and  callous  disregard  for,  the  law.  Since  j 
the  findings  are  supported  by  substantial  evidence  in  j 
the  record  as  a  whole  they  must  stand.  Universal  \ 
Camera  Corp.  v.  NLRB,  340  U.S.  373  (1951)  ;  NLRB  \ 
V.  Biscuit  and  Cracker  Workers,  222  F.  2d  573,  576 
(2d  Cir.  1955) ;  Dolcin  Corp.  v.  FTC,  94  App.  D.C.  j 
247,  254,  219  F.  2d  742,  749  (1954),  ceH.  denied,  348 
U.S.  981  (1955)  ;  Capital  Transit  Co.  v.  United  States, 
97  F.  Supp.  614,  619  (D.D.C.  1951).  Nor  was  there 
any  selection  of  isolated  detrimental  conduct  or  preju¬ 
dicial  disregard  of  evidence  favorable  to  Petitioners. 
Respondent  specifically  referred  to  the  lines  of  evi¬ 
dence  submitted  by  Petitioners  in  their  own  defense 
and  was  unpersuaded  by  this  evidence  that  Petitioners 
could  be  relied  upon  to  obey  the  law. 
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ARGUMENT 

I.  Respondent  made  adequate  findings  that  the 

PTJBUC  CONVENIENCE  AND  NECESSITY  DO  NOT  BEQtTIEE 
CERTIFICATION  OF  PETITIONERS  IN  ADDITION  TO  THE 
GRANTS  MADE  BELOW. 

A.  TEE  SEQUIBBMENTS  OF  THE  ACT. 

Petitioners  urge,  that  without  regard  to  the  question 
of  comparative  consideration,  Respondent  did  not 
make  adequate  findings  as  to  why  their  application  was 
not  granted  in  addition  to  those  granted  below.  Peti¬ 
tioners  approach  this  question  as  though  they  were 
automatically  entitled  to  a  route  grant  unless  a  case 
against  such  a  grant  is  made.  Thus,  they  urge  that 
the  decision  against  them  was  fatally  defective  because 
Respondent  did  not  make  a  finding  as  to  the  precise 
volume  of  traffic  in  each  of  the  several  markets  in¬ 
volved  and  as  to  the  number  of  carriers  which  each 
such  market  can  support.  This,  in  turn,  suggests  that, 
assuming  Petitioners’  fitness  and  assuming  further 
that  the  public  convenience  and  necessity  could  be  de¬ 
termined  by  the  manipulation  of  a  slide  rule.  Petition¬ 
ers’  application  would  have  to  be  granted  if  the  par¬ 
ticular  markets  would  support  an  additional  carrier. 

But  the  Civil  Aeronautics  Act  cannot  possibly  be 
read  as  so  limiting  Respondent’s  function.  Section 
401(d)(1)’  of  the  Act  provides  for  the  grant  of  cer¬ 
tificates  only  where  Respondent  finds  that  the  trans¬ 
portation  covered  by  the  application  is  required  by 
the  public  convenience  and  necessity.  In  making  this 
determination  Respondent  considers  under  Section  2^ 
of  the  Act  the  encouragement  and  development  of  an 


J  52  Stat.  987  (1938),  as  amended,  49  U.S.C.  §  481(d)  (1)  (1952). 
2  52  Stat.  980  (1938),  49  U.S.C.  §  402  (1952). 


air  transportation  system  properly  adapted  to  thej 
present  and  future  needs  of  commerce,  of  the  postal  j 
service  and  of  the  national  defense  and  the  regulation  j 
of  air  transportation  so  as  to  foster  sound  economic  j 
conditions  in  air  transportation  and  takes  into  account  j 
competition  to  the  extent  necessary  to  assure  sound  I 
development  of  such  an  air  transportation  system.  Any  j 
certificate  granted  must  serve  the  public  interest  and  ! 
it  is  for  Respondent  to  determine  whether  there  is  a  \ 
puilic  need  for  the  service  that  is  proposed.  I 

In  reaching  these  determinations,  Respondent  must,  j 
of  course,  make  proper  findings  of  fact.  Intervenor  ! 
agrees  with  Petitioners  that  the  Court  must  be  able  to  ! 
tell  why  Respondent  acted  the  way  it  did;*  that  Re-  i 
spondent  must  state  the  reasons  for  its  action;^  that  i 
Respondent  must  make  clear  the  basic  facts  on  which  | 
it  came  to  its  decision;"’  and  that  Respondent  must  j 
make  clear  that  it  was  exercising  the  discretion  given  j 
to  it  by  Congress.®  However,  Respondent  here  met  all 
of  these  requirements.  Furthermore,  Respondent  is  | 
not  required  to  make  those  findings  which  Petitioners  i 
complain  are  fatally  lacking.  j 

®  Easton  Publishing  Co.  v.  FCC,  85  App.  D.C.  33,  36-38, 175  F.2d 
344,  347-49  (1949).  I 

Mississippi  River  Fuel  Corp.  v.  FPC,  82  App.  D.C.  208,  224, 
163  F.2d  433,  449  (1947). 

^  Saginaw  Broadcasting  Co.  v.  FCC,  68  App.  D.C.  282,  287-89, 

96  F.2d  554,  559-61  (1938). 

®  Phelps  Dodge  Corp.  v.  NLRB,  313  U.S.  177,  197  (1941). 
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B.  TBB  FINDINGS  TBAI  WEBB  MADE  ABE  ADEQUATE. 

At  the  outset  of  the  Initial  Decision^  the  Examiner 
stated: 

“The  issues  involved  are  generally  not  imlike 
those  that  must  be  determined  in  any  new  route 
proceeding.  The  questions  relating  to  whether  the 
public  convenience  and  necessity  require  the  vari¬ 
ous  proposed  services — either  by  the  grant  of  new 
routes,  the  removal  or  modification  of  existing  re¬ 
strictions,  or  by  equipment  interchange — ^must  be 
considered  in  the  light  of  such  established  criteria 
as  whether  there  is  a  public  need  for  the  service, 
whether  the  existing  service  is  adequate,  whether 
the  diversion  of  revenues  from  other  carriers 
would  affect  the  economic  stability  of  such  car¬ 
riers,  and  whether  the  new  services  to  be  performed 
can  be  operated  economically.”  (Jt.  App.  114).® 

With  these  criteria  in  mind  the  following  findings 
were  made:  that  the  existing  service  in  the  New  York- 
Chicago  area  was  adequate  (Jt.  App.  262-63),  that  the 
public  had  the  benefit  of  technological  advance  and  that 
the  existing  carriers  operated  in  the  area  with  the  most 
modem  equipment  (Jt.  App.  113,  258),  that  existing 
carriers  operated  a  large  number  and  a  wide  variety 

■^Respondent  adopted  as  its  own  all  findings,  conclusions  and 
recommendations  of  the  Initial  Decision,  except  those  modified  by 
its  own  opinion  (Jt.  App.  423). 

*  These  basic  issues  of  public  convenience  and  necessity  have  been 
so  stated  by  Respondent  many  times.  See,  e.g.,  T'WA  Route  Con¬ 
solidation  Case,  11  C.A.B.  546,  568  (1950) ;  Colonial  Airlines,  Inc., 
"Washington-Ottawa-Montreal  Service,  6  C.A.B.  481,  506  (1945) ; 
Eastern  Air  Lines,  Inc.,  Certificates  of  Public  Convenience  and 
Necessity,  1  C.A.A.  792,  795  (1940).  Selection  of  carrier  among 
competing  applicants  may  well,  and  often  does,  raise  further  and 
different  issues.  See  infra  pp.  13-14. 
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of  schedules  (Jt.  App.  259),  that  the  volume  of  servie^ 
had  kept  up  with  traffic  requirements  (Jt.  App.  258| 
60),  that  there  was  a  high  ratio  of  seats  schedffied  to 
passengers  carried,  in  both  coach  and  standard  servic^ 
(Jt.  App.  260-62),  that  the  existing  carriers  had 
.steadil}’’  expanded  the  quantity  of  low  fare  coach  servl 
ices  (Jt.  App.  262-63,  309-10),  that  no  city  had  voice4 
serious  objection  to  the  adequacy  of  existing  servic^ 
(Jt.  App.  263),  and  that  even  two  of  the  applicanj; 
carriers  agreed  that  existing  service  was  adequate  (Jtl 
App.  307-08). 

Having  found  existing  service  to  be  generally  adel 
quate  (Jt.  App.  264),  Respondent  then  considered 
whether  there  was  nonetheless  any  need  for  competij 
tion  (Jt.  App.  264-65).  It  found  that  especially  keeij 
competition  existed  in  the  area  (Jt.  App.  113),  thal; 
multiple  competition  already  existed  over  nearly  al 
of  the  heavier  travelled  routes  with  as  many  as  three 
or  four  carriers  competing  for  traffic  over  individual 
segments  (Jt.  App.  113,  264).  Indeed,  in  some  instaneejl 
where  full  competition  was  lacking  this  was  due  to 
restrictions  in  the  operating  authority  of  competing 
carriers  (Jt.  App.  264). 

After  determining  that,  in  general,  the  existing  servj 
ices  were  adequate  and  that  keen  multiple  eompetitioh 
already  existed,  the  only  question  left  as  to  the  indil 
vidual  applications  was  whether  the  service  proposec 
would  produce  some  specially  required  effect.  It  was 
with  this  in  mind  that  Respondent  concluded  that  th^ 
public  interest  would  benefit  from  “certain  refinej 
ments”  in  the  existing  service  pattern  (Jt.  App.  264)1 
In  doing  this,  however,  Respondent  was  mindful  of  it^ 
duty  under  the  Act  not  to  create  a  “disastrously  unf 
economic  hodgepodge  of  routes.”  (Jt.  App.  263).  I 
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The  Initial  Decision  then  proceeded  to  analyze  the 
need  for  these  service  refinements  on  a  segment  by  seg¬ 
ment  basis  (Jt.  App^  265-307).  Various  specific  service 
refinements  were  found  to  be  required.*  Respondent 
adopted  the  refinements  proposed  by  the  Examiner 
and  found  a  few  additional  service  improvements  to  be 
necessary.*® 

®  For  example,  it  was  found  that  removal  of  the  restriction  on 
Capital’s  authority  to  provide  turn-around  service  between  New 
York  and  Pittsburgh  would  permit  Capital  to  provide  a  better 
public  service  through  the  operation  of  schedules  at  more  con¬ 
venient  hours  and  of  extra  sections  at  peak  trafiSc  periods.  More¬ 
over,  the  restriction  was  no  longer  required  to  protect  TAVA  from 
diversion.  (Jt.  App.  270-72).  Similarly,  it  was  found  that  Eastern’s 
closed  door  restriction  at  Pittsburgh  was  difficult  for  the  public  to 
understand  and  was  an  undesirable  limitation  to  be  avoided  when¬ 
ever  possible  (Jt.  App.  272-76),  The  certification  of  Capital  as 
an  additional  nonstop  carrier  between  Detroit  and  New  York  was 
based  both  on  the  flexibility  it  would  permit  in  Capital’s  operations 
between  New  York  and  Detroit  and  the  improved  service  that  would 
result  for  other  Michigan  cities  such  as  Flint,  Lansing,  Saginaw, 
Grand  Rapids  and  Muskegon  served  only  by  Capital  to  New  York 
(Jt.  App.  290,  292-94).  The  elimination  of  Capital’s  New  York- 
Chicago  restriction  was  found  to  be  justified  by  the  inconvenience 
the  restriction  imposed  on  Capital’s  existing  traffic  and  its  rigid 
effect  on  Capital’s  operations  in  the  area  (Jt.  App.  296-97).  North¬ 
west  was  also  certificated  between  New  York  and  Chicago  on  a  find¬ 
ing  that  this  would  provide  traffic  which  would  help  support  flights 
to  serve  Northwest’s  area  of  low  population  density  west  of  Chicago 
and  that  it  would  enable  Northwest  to  provide  through  service 
for  passengers  whom  it  had  been  carrying  from  points  west  of 
Chicago  to  Chicago  for  connection  with  other  carriers  (Jt.  App. 
297-300). 

For  example,  Respondent  granted  Trans  World’s  application 
to  add  Detroit  as  an  intermediate  point  between  Chicago  and  New 
York  which  the  Examiner  recommended  should  be  deferred  for  de¬ 
cision  with  the  TWA  Route  Transfer  Case.  Respondent  took  this 
action  because  it  found  a  need  for  improved  service  between  Detroit 


In  the  main  Respondent  relied  on  the  Examiner’s 
findings  as  to  the  additional  services  required  by  the 
public  convenience  and  necessity  and  as  to  why  those 
services  were  required.  The  Board’s  opinion,  particu-| 
larly  as  to  Capital  and  Northwest,  deals  primarilyi 
with  the  question  of  selection  of  carrier.  Thus,  in  thej 
case  of  Capital,  Respondent  stated:  j 

“To  the  extent  that  other  competing  applicants 
are  being  denied  similar  authorizations,  we  be¬ 
lieve  that  the  choice  of  Capital  will  in  the  long 
run  contribute  most  to  the  development  of  a  sound 
route  structure  for  the  nation.”  (Jt.  App.  424).  j 

Respondent  then  proceeded  to  find  that  additional! 
authorizations  for  Capital  would  strengthen  its  route' 
structure  as  well  as  help  to  perfect  the  national  route 
structure  (Jt.  App.  424),  would  advance  the  public! 
interest  in  having  subsidy-free  carriers  (Jt.  App.  424), 
would  permit  Capital  to  render  more  effective  service 
and  to  strengthen  its  competitive  position  (Jt.  App. 
424),  would  best  advance  the  public  need  for  a  regional 
carrier  to  provide  regional  services  (Jt.  App.  424-25) 
and  would  stimulate  the  further  development  of  coach 
service  in  the  area  (Jt.  App.  425).  Similarly,  with  re-j 
spect  to  Northwest,  Respondent  found  that  additional 
authorizations  would  strengthen  the  smallest  of  the 
transcontinental  carriers  (Jt.  App.  427),  would  in-| 
crease  the  transcontinental  schedules  attractive  to  thej 
public  (Jt.  App.  427),  would  convenience  a  substan-| 

and  western  points  served  by  Trans  World.  (Jt.  App.  430-36).  Re-j 
spondent  disagreed  with  the  Examiner  that  competitive  service 
between  Philadelphia  and  Cleveland  and  Detroit  was  not  needed 
and  selected  Capital  to  provide  it  because  that  carrier  was  a  re¬ 
gional  carrier  and  had  been  effective  as  a  competitive  spur  in  mar¬ 
kets  of  this  size  (Jt.  App.  436-38). 
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tial  segment  of  the  travelling  public  that  previously 
changed  carriers  at  Chicago  (Jt.  App.  427),  and  would 
improve  Northwest’s  financial  and  competitive  posi¬ 
tion  (Jt.  App.  429). 

These  findings  as  to  the  strengthening  of  relatively 
weak  carriers,  of  course,  do  not  go  to  the  question  of 
whether  the  services  authorized  to  Capital  and  North¬ 
west  were  required  by  the  public  convenience  and  neces¬ 
sity.  As  indicated  above,  they  bear  solely  on  the  ques¬ 
tion  of  selection  of  the  applicant  to  provide  the  serv¬ 
ices  otherwise  required  by  the  public  convenience  and 
necessity.  But,  in  the  light  of  Respondent’s  conclu¬ 
sion  that  the  selection  of  Capital  would  give  it  “addi¬ 
tional  opportunity  for  growth  in  order  to  insure  that 
it  will  remain  on  a  subsidy-free  basis”  (Jt.  App.  424) 
and  the  selection  of  Northwest,  the  “smallest  and 
weakest  of  the  transcontinental  carriers”,  would 
remedy  “a  major  weakness  in  Northwest’s  route  struc¬ 
ture”  (Jt.  App.  427),  it  is  apparent  that  additional 
grants  to  other  carriers  in  the  markets  already  served 
by  Capital  and  Northwest,  or  to  be  served  by  them, 
would  be  made  only  in  response  to  very  real  public 
service  needs.  In  the  case  of  Petitioners,  Respondent 
foimd  that  no  such  needs  would  be  served. 

Petitioners’  case  below  was  grounded  almost  entirely 
on  the  alleged  need  for  a  new  carrier  to  be  certificated 
in  the  area  to  provide  coach  service.”  Respondent 

It  should  be  noted  here  that  there  is  grave  doubt  that  the 
Board  may  grant  a  certificate  limited  to  coach-only  service,  as  pro¬ 
posed  by  Petitioners,  See  Transcontinental  Coach-Type  Service 
Case,  14  C.A.B.  720,  724-25  (1951).  Section  401(f)  of  the  Act, 
52  Stat.  988  (1938),  as  amended,  49  U.S.C.  §  481(f)  (1952),  pro¬ 
hibits  Respondent  from  limiting  a  certificated  air  carrier’s  right 
to  change  schedules,  equipment,  accommodations  or  facilities  by 
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found  no  need  for  its  proposal.  There  had  already 
been  a  great  and  continuing  expansion  of  coach  serv¬ 
ices  in  the  area  (Jt.  App.  309-10).  AVhatever  expan¬ 
sion  of  the  coach  market  would  occur  in  the  foresee¬ 
able  future  could  be  accommodated  by  existing  car¬ 
riers  (Jt.  App.  309-10).  In  any  event,  the  additional 
services  which  were  being  certificated  for  other  pur¬ 
poses  would  also  provide  for  further  development  of 
coach  within  the  area  (Jt.  App.  446).  Moreover,  Re¬ 
spondent  concluded  that  Petitioners’  estimates  of 
future  coach  traffic  volume  were  overly  optimistic  and 
would  not  justify  certification  of  a  coach-only  operator 
in  the  market  (Jt.  App.  310). 

“Each  of  these  [existing]  carriers  is  engaged  in 
expanding  its  coach  service  and  these  programs 
are  not  and  cannot  be  detached  from  their  obli¬ 
gations  to  the  less  lucrative  cities  which  they  must 
serve.  Despite  North  American’s  insistence  that  it 
would  be  concentrating  on  local  coach  traffic,  the 
fact  remains  that  it  proposes  to  serve  only  New 
York,  Philadelphia,  Pittsburgh,  Cleveland,  De¬ 
troit  and  Chicago.  A  more  attractive  collection  of 
large  cities  located  at  distances  well  adapted  to  air 
transportation  would  be  hard  to  find.  Even  the  ex¬ 
tremely  optimistic  volume  of  traffic  which  North 
American  anticipates  would  not  justify  superim¬ 
posing  a  new  carrier  in  this  area  on  such  a  selec¬ 
tive  basis.”  (Jt.  App.  310). 

eertificate  restriction.  Both  seating  density  and  passenger  service 
restrictions  -vrould  fall  within  this  prohibition.  Moreover,  coach 
service  is  essentially  a  matter  of  fare  level,  not  of  rontes.  It  is 
diflScult  to  see  how  Respondent  could  nullify  the  comprehensive 
rate  powers  granted  to  it  under  Sections  404  and  1002(d),  (e)  of 
the  Act,  52  Stat.  993,  1018  (1938),  49  U.S.C.  §§484,  642  (d),  (e) 
(1952),  by  prescribing  a  fare  ceiling  in  a  certification  proceeding. 
Finally,  as  the  Court  will  recognize,  it  would  be  almost  impossible 
to  draft  or  administer  a  certificate  restriction  which  would  main¬ 
tain  an  effective  distinction  between  coach  and  regular  fare  service. 
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It  is  thus  apparent  that  Respondent  carefully 
weighed  the  evidence  and  contentions  of  the  parties  and 
its  conclusion  that  there  was  no  public  need  shown  for 
Petitioners’  proposal  is  based  on  adequate  findings. 
United  States  v.  Pierce  Aido  Freight  Lines,  327  U.S. 
515,  530-32  (1946).  The  Initial  Decision  and  Opinion 
read  as  a  whole  sufficiently  express  the  reasoning  and 
conclusions  of  Respondent,  Alabama  G.S.R.R.  v. 
United  States,  340  U.S.  216,  227-28  (1951),  and  the 
Court  easily  can  understand  the  bases  for  Respond¬ 
ent’s  conclusions.  Norfolk  Southern  Bus  Co.  v.  United 
States,  96  F.  Supp.  756  (E.D.  Va.  1950),  aff’d  per 
curieim,  340  U.S.  802  (1950).  Having  observed  all 
procedural  requirements  and  having  rendered  a  rea¬ 
soned  judgment.  Respondent  has  properly  acted  within 
the  area  left  to  its  judgment  by  the  Act. 

C.  RESPONDENT  WAS  NOT  SEQUIBED  TO  MAKE  TBE  BINDINGS 
WEICE  PETITIONERS  CLAIM  ARE  FATALLT  LACKING. 

Petitioners  ignore  the  extensive  findings  which  re¬ 
quired  the  denial  of  their  application  and  assert  that 
Respondent’s  order  is  defective  because  some  different 
and  additional  findings  should  have  been  made.  Peti¬ 
tioners  do  not  try  to  suggest  that  their  “freedom  of 
entry”  argument  is  relevant  to  the  question  of  the 
need  for  grants  in  addition  to  those  made  below.  They 
do  urge  that,  before  Respondent  could  determine  that 
the  public  convenience  and  necessity  did  not  require 
their  certification,  it  had  to  make  findings  as  to  the 
volume  of  traffic  in  each  of  the  fifteen  markets  applied 
for  bv  Petitioners  and  as  to  the  niunber  of  air  car- 
riers  which  each  such  market  could  support.’' 


^^The  proposition  is  so  stated  in  Petitioners’  Brief,  p.  33.  On 
pages  30  and  34  of  their  Brief  the  objection  is  to  the  failure  of 
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The  first  answer  to  Petitioners’  contention  is  that, 
under  Sections  2  and  401  of  the  Civil  Aeronautics  Act, 
Respondent  is  not  required  to  grant  a  certificate  even 
upon  a  showing  that  traffic  in  a  particular  market  is 
sufficient  to  support  an  additional  carrier.  Here,  Re¬ 
spondent  found  that  the  service  in  the  New  York- 
Chicago  area  was  generally  adequate,  that  there  was 
already  keen  competition  and  there  was  no  need  for  the 
additional  competition  proposed  by  Petitioners.  In 
view  of  these  findings,  the  findings  which  Petitioners 
claim  are  fatally  lacking  were  wholly  unnecessary  and 
the  absence  of  such  findings  cannot  constitute  error. 

Moreover,  Petitioners’  present  position  that  these 
findings  are  fatally  lacking  is  wholly  inconsistent  with 
the  position  these  very  Petitioners  took  in  the  proceed¬ 
ing  below.  In  the  hearing  before  the  Examiner  they 
not  only  refrained  from  putting  into  evidence  any  esti¬ 
mate  of  traffic  movement  on  a  segment  hy  segment 
basis  but  went  even  further  and  asserted  that  any 
such  analysis  was  virtually  impossible.^®  Petitioners 
instead  introduced  a  set  of  traffic  estimates  for  the 
entire  New  York-Chicago  area  (Jt.  App.  72-77).  Peti- 

Respondent  to  find,  as  to  each  of  the  fifteen  markets,  whether  the 
traffic  would  “warrant”  certification  in  addition  to  that  authorized 
and  to  find  the  number  of  authorizations  which  would  “best  pro¬ 
mote  the  statutory  purposes.”  Both  of  the  latter  objections  are 
completely  met  by  Respondent’s  findings  as  outlined  supra,  pp. 
10-16. 

^^Petitioners’  “Economic  Exhibit”  stated: 

“An  eifort  was  made  to  analyze  the  origin  and  destination 
data  in  order  to  build  up  estimates  of  the  total  traffic  for  these 
intermediate  segments.  After  spending  considerable  time  in 
analyzing  such  data,  it  was  decided  that  not  only  would  the 
amount  of  detail  prohibit  the  development  of  reliable  esti¬ 
mates,  but  too  many  arbitrary  assumptions  would  be  needed.” 
(Jt.  App.  73). 


18 


tioners  are  now  estopped  from  claiming  that  Respond¬ 
ent  erred  in  failing  to  make  such  a  segment  by  seg¬ 
ment  analysis  of  traffic.  Similarly,  during  the  hearing 
below  Petitioners’  principal  economic  witness,  al¬ 
though  repeatedly  invited  to  do  so,  “would  not  hazard 
to  give  a  specific  figure”  as  to  the  munber  of  addi¬ 
tional  carriers  “needed”  in  the  New  York-Chicago 
area  (Jt.  App,  30-35).  Certainly  Petitioners  may  not 
now  complain  because  Respondent  did  not  make  find¬ 
ings  as  to  the  number  that  could  be  supported  over  any 
particular  segment  of  that  area. 

Finally,  Petitioners’  present  contention  would  sub¬ 
stitute  an  inflexible  mathematical  formula  for  the 
“complex  concept  of  public  convenience  and  neces¬ 
sity””  contained  in  the  Civil  Aeronautics  Act. 

Petitioners  have  ignored  the  special  problems  pre¬ 
sented  by  this  complex  concept  and  seek  to  rely  on 
principles  invoked  in  other  very  special,  but  very  dif¬ 
ferent,  proceedings.  Petitioners  rely  principally  on  a 
number  of  decisions  involving  rate  making.  But  such 
proceedings  are  necessarily  mathematical  in  nature 
and,  as  this  Court  pointed  out  in  United  Air  Lines, 
Inc.  V.  CAB,  81  App.  D.C.  89,  94-95,  155  P.  2d  169, 
174-75  (1946),  present  problems  wholly  different  from 
air  route  cases.’®  None  of  the  other  cases  cited  by 

United  Air  Lines,  Inc.  v.  CAB,  81  App.  D.C.  89,  92,  15.5  F.2d 
169,  172  (1946). 

The  certification  of  new  carriers  is  a  ta^  for  administrative 
judgment  for  which  there  is  no  simple  formula  by  which  the  ele¬ 
ments  of  that  judgment  may  be  combined.  On  the  other  hand,  in 
rate  cases  specific  dollar  amounts  must  be  established  and  this  pro¬ 
cedure  is  capable  of  reduction  to  mathematics.  Both  Mississippi 
River  Fuel  Corp.  v.  FPC,  82  App.  D.C.  208,  163  F.2d  433  (1947), 
and  Colorado-Wyoming  Gas  Co.  v.  FPC,  324  U.S.  626  (1945), 
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Petitioners  even  remotely  deals  with  the  type  of  find! 
ings  Petitioners  claim  should  have  been  made  by  Rej- 
spondent  here.  As  the  Supreme  Court  has  recognized^ 
the  findings  required  vary  according  to  the  nature  of 
the  case  and  the  basis  for  the  action.  Alabama  G.S.R.R[ 
V.  United  States,  340  U.S.  216,  228  (1951).  | 

I 

This  Court  has  been  alert  to  this  distinction  when 
applying  the  standards  of  Section  2  and  has  indicated 
the  criteria  by  which  the  adequacy  of  Respondent’^ 
findings  are  to  be  measured.  United  Air  Lines,  Inc.  \\ 
CAB,  supra.  \ 

“The  other  feature  of  the  case  which  impels  us  tb 
hold  that  the  findings  are  sufficient,  is  the  general 
nature  of  the  problem.  The  conclusion  to  be 
reached  is  not  a  figure,  and  the  factors  from  whicll 
the  conclusion  must  be  fashioned  under  the  statj- 
ute  are  not  dollar  amounts.  In  large  part  they  are 
imponderables.  . . .  There  is  no  formula  for  comf 
bining  these  elements  into  a  conclusion.  Essenf 
tially,  the  selection  of  operators  for  new  air  route$ 
is  a  task  for  administrative  judgment.  The  find¬ 
ings  which  were  made  were  basic  findings  upon 
the  matters  which  led  to  the  ultimate  findings  iii 
the  terms  of  the  statute.  We  think  that  the  genf 
eralities  in  which  the  alternatives  were  depicted 
(being  fully  supported  by  the  evidence)  suffice  in 


involved  allocations  of  costs  in  rate  proceedings.  Florida  v.  Unite(jl 
States,  282  U.S.  194  (1931),  was  a  rate  case  complicated  by  an 
inva.sion  by  the  ICC  of  an  area  in  which  it  had  no  general  authoritf- 
to  make  rates  without  special  findings.  Atchison,  T.  &  S.  F.  Ry.  y. 
United  States,  295  U.S.  193  (1935),  concerned  the  legality  of 
yardage  charges  and  the  determination  of  the  specific  point  at 
which  transportation  ended.  A  specific  finding  as  to  the  lattej* 
point  was  essential  to  determine  the  jurisdiction  of  the  ICC  undef 
the  statute  there  involved.  | 
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view  of  the  nature  of  the  final  action  involved.” 
{Id.  at  95, 155  F.  2d  at  175).“ 

When  measured  by  these  criteria,  Respondent’s 
findings  in  the  instant  case  clearly  are  adequate.  Re¬ 
spondent  weighed  the  many  “imponderables”  and,  by 
exercising  expert  judgment,  determined  that  the  pub¬ 
lic  convenience  and  necessity  did  not  require  Peti¬ 
tioners’  certification  in  addition  to  the  grants  already 
made. 

II.  Respondent  made  adequate  findings  concerning 
petitionees’  fitness  which  are  not  arbitrary 

AND  WHICH  ARE  BASED  ON  SUBSTANTIAL  EVIDENCE. 

Wholly  apart  from  the  findings  supporting  the  con¬ 
clusion  that  there  was  no  public  need  for  the  grant  of 
Petitioners’  application,  Respondent  concluded  that, 
in  any  event,  “we  would  deny  that  application  for  the 
additional  reason  that  we  are  unable  to  find  the  appli¬ 
cants  ‘willing’  to  comply  with  the  Act  and  the  Board’s 
regulations.”  (Jt.  App.  446,  emphasis  supplied). 

The  Board  then  went  on  to  find  that  Petitioners’ 
principals  had  a  long  histoiy  of  “association  with 
flagrant  violations  of  the  Act”  and  could  not  be  found 
“sufficiently  reliable  to  entrust”  with  the  operation  of 
the  certificated  routes  they  proposed.  These  individuals 
were  the  “moving  figures”  in  the  operations  of  three 
earlier  non-scheduled  carriers  and  had.  shown  “such 
a  callous  disregard  for  the  Act  and  regulations  as  to 
lead  to  the  conclusion  that  they  would  be  prone  to  dis- 

^®The  type  of  findings  required  under  the  Motor  Carrier  Act 
have  been  similarly  stated.  Coyle  Lines,  Inc.  v.  United  States,  115 
F.  Supp.  272,  275-76  (E.D.  La.  1953);  Capital  Transit  Co.  v. 
United  States,  97  F.  Supp.  614,  621  (D.D.C.  1951). 
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regard”  the  law  in  the  future  if  they  deemed  it  ad¬ 
vantageous  to  their  own  economic  gain.  Their  activities 
in  connection  with  these  three  earlier  carriers  were  brft 
a  prelude  to  the  “unlawful  control”  which  they  ob¬ 
tained  of  Petitioners  here  in  violation  of  the  Civil 

I 

Aeronautics  Act  and  these  Petitioners  thereafter  cob- 
tinned  in  knowing  and  willful  violation  of  the  Civil 
Aeronautics  Act.  (Jt.  App.  446-47)  .  i 

Respondent’s  finding  that  Petitioners  were  not  fit, 
willing  and  able  was  not  because  of  any  punitive  ob¬ 
jective  but  was  a  consequence  of  Respondent’s  ap¬ 
praisal  of  Petitioners’  fitness — a  finding  required  ur|- 
der  the  Act  as  a  condition  of  certification — and  the 
prospects  for  reliability  in  future  compliance  with  th|e 
law  if  Petitioners  were  certificated.  Petitioners’  coij- 
duct  had  been  of  such  a  nature  that  there  was  no  mere 
“question  mark  hovering  over  fitness;  the  facts  clearlv 
show  such  a  pattern  of  unreliability  as  to  preclude  eveh 
the  granting  of  a  temporary  certificate.”  (Jt.  App. 
447-48). 

i 

These  findings  are  clear,  complete  and  unequivocal 
and,  by  themselves,  fully  require  the  denial  of  Petij- 
tioners’  application.  j 

A.  TEE  NATUBE  OF  PETITIONEES’  VIOLATIONS  NOT  ONLY  SEP- 
POSTED  BET  SEQEIBED  DENIAL  OF  PETITIONEES’  i 

APPLICATION. 

Petitioners  urge  that  violations  of  the  law  are  not  p 
bar  to  certification.  Of  course,  they  are  not  necessarilif 
a  bar.  But  the  fitness  requirement  would  be  wholly 
meaningless  if  ^^olations  of  law,  regardless  how  ex¬ 
treme,  could  not  be  found  by  the  administrative  agency 
in  a  particular  case  completely  to  bar  certification!. 
Here,  it  is  the  nature  of  Petitioners’  violations-)- 
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callous,  flagrant  and  long  standing  violations  going  to 
the  heart  of  the  Civil  Aeronautics  Act — that  warranted 
Kespondent’s  conclusion. 

This  is  no  case  of  an  inexperienced  person  inno¬ 
cently  engaging  in  a  minor  trespass.  Petitioners’ 
“central  figures”  are  Messrs.  Weiss,  Fischgrund, 
Lewin  and  Hart  (Jt.  App.  446-47).  Their  violations 
in  connection  with  the  air  carrier  Petitioners  in  this 
case  are  but  a  stage  in  a  calculated  course  from  which 
repeated  enforcement  proceedings  did  not  divert  them. 

1.  Standard  Air  Lines. 

Weiss  and  Fischgrund  at  one  time  operated  Stand¬ 
ard  Air  Lines,  one  of  the  three  carriers  referred  to  by 
Respondent  below.  This  was  a  non-scheduled  carrier 
whose  operations  were  terminated  by  Respondent  in 
1949  for  “bold  and  flagrant  disregard  of  the  Civil 
Aeronautics  Act.”  Standard  Air  TAnes,  Inc.,  Noncer- 
tificated  Operations,  10  C.A.B.  486,  503  (1949).  Stand¬ 
ard  failed  “to  offer  even  the  color  of  compliance  with 
Section  401  of  the  Act  or  to  respect  the  conditions  of 
its  exemption.”  Id.  at  500.  Standard  also  failed  to 
file  tariffs,  charged  fares  which  differed  from  those 
stated  in  its  tariff,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  that  special  discounts 
were  available  to  service  men  and  failed  to  file  pooling 
agreements  as  required  by  the  Act.  Id.  at  500,  502. 
The  attitude  of  Petitioners’  predecessor  toward  the 
law  is  only  too  clearly  disclosed  in  the  Standard  ease : 

“During  March  1948,  while  visiting  respondent’s 
headquarters  in  Long  Beach,  a  representative  of 
the  Board  advised  respondent  that  some  of  its  op¬ 
erations  and  traffic-solicitation  practices  were  in 
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excess  of  those  permitted  under  section  292.1  df 
the  Economic  Eegulations.  Upon  being  con¬ 
fronted  with  the  above  information,  respondent 
made  no  attempt  to  adjust  its  operations  to  con¬ 
form  with  the  Board’s  regulations.  Instead  it  an¬ 
nounced  to  the  Board’s  representative,  through  its 
vice  president,  that  no  adjustments  in  operatioiis 
were  contemplated  and  if  any  adjustments  wete 
made  they  would  have  to  be  in  the  Board’s  regulo^- 
tions.”  (Id.  at  497,  emphasis  supplied).  ; 


* 


* 


“Respondent’s  course  of  action  in  the  past,  ho\^- 
ever,  convinces  us  that  no  action  short  of  an  order 
of  revocation  will  succeed  in  eliminating  the  illega^l 
services  which  respondent  has  stubbornly  pei|- 
sisted  in  conducting.  Its  deliberate  purpose  to  vioj- 
late  section  401(a)  of  the  Act  and  section  292.1  of 
the  Economic  Regulations,  as  revealed  by  the  rec¬ 
ord,  admits  of  no  other  conclusion.  Although  one 
might  have  expected  that,  upon  the  issuance  ojf 
the  show-cause  order  in  this  proceeding,  the  re^ 
spondent’s  operations  would  have  been  cut  down 
to  give  at  least  the  semblance  of  conformity  tb 
regulatory  requirements,  those  operations  have 
actually  increased.  Indeed  the  respondent  un 
equivocally  stated  that  it  could  not  conduct  op 
erations  profitably  if  limited  to  the  requirement^ 
of  irregular-air-carrier  services.  In  a  related  pro 
ceeding,  it  requested  an  order  from  this  Board  t 
exempt  it  temporarily  from  the  provisions  of  seel 
tion  401(a)  so  that  it  might  provide  regular  servj 
ices.  It  thereupon  requested  that  the  present  pro! 
ceeding  be  postponed,  stating  that  unless  the  Boarq 
granted  the  requested  exemption  ‘authorizing^ 
regular  scheduled  transportation  of  persons  onlyj 
Standard  will  disband  its  organization,  dispose  of 
its  planes  and  equipment  and  voluntarily  discon-i 
tinue  all  air-carrier  operation.’  The  Board  denied 
the  request  but  the  respondent  failed  to  fulfill  itsj 
intention  to  cease  operation.”  (Id.  at  503).  i 
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2.  Viking  Airlinebs. 

Petitioners’  other  two  central  figures,  Lewin  and 
Hart,  formerly  operated  Viking  Airliners — ^the  second 
carrier  referred  to  by  Respondent  below — ^whose  letter 
of  registration  was  revoked  in  June  of  1950  for  “per¬ 
sistent  disregard  of  the  requirements  of  the  Act  and 
the  Board’s  regulations  thereunder.”  Viking  Air¬ 
liners,  et  al.,  Non-Certificated  Operations,  11  C.A.B. 
401,  415  (1950).  Here,  too,  the  carrier  disregarded 
pronouncements  of  Respondent  and  advice  from  Re¬ 
spondent’s  staff  and  continued  in  fiagrant  and  willful 
violation  of  Section  401  of  the  Act.  Ihid.  And  here, 
too,  the  carrier  failed  to  publish  various  fares  and 
charges,  charged  fares  which  differed  from  those  pub¬ 
lished  in  its  tariffs,  engaged  in  unfair  and  deceptive 
practices  by  falsely  advertising  to  military  personnel 
that  special  discounts  were  available  to  them  and  failed 
to  file  pooling  agreements  with  Respondent.  Id.  at  410- 
14. 

3.  Oxnard  Sky  Freight,  d/b/a  North  American  Airlines, 
AND  Twentieth  Century. 

Despite  the  Viking  decision,  a  third  and  direct  pre¬ 
decessor  of  Petitioners,  Oxnard  Sky  Freight,  d/b/a 
North  American  Airlines,  of  which  Hart  was  vice 
president  and  general  manager,  continued  to  violate 
the  Act  with  the  result  that  its  letter  of  registration 
was  first  suspended  and  then,  with  the  consent  of  the 
carrier,  revoked.  Order  Nos.  E-5147,  February  27, 
1951,  and  E-5171,  March  5,  1951.  When  it  suspended 
the  operations  of  this  carrier.  Respondent  found: 

“This  then  is  a  case  where  a  carrier  has  openly 
flouted  the  Civil  Aeronautics  Act  and  the  regula¬ 
tions  thereunder.  There  can  be  no  question  that 
Oxnard  knew  what  it  was  doing  and  that  its  acts 
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were  characterized  by  an  intentional  disregard  Of 
the  Act  and  regulations  or  a  plain  indifference  to 
its  requirements. ...  | 

“It  is  clear  from  the  uncontested  facts  that  o^ir 
failure  to  suspend  Oxnard’s  Letter  of  Eegistrati^ 
immediately  can  only  result  in  continued  viola¬ 
tions  of  the  Civil  Aeronautics  Act  with  serioiis 
consequences  to  our  enforcement  efforts.”  (OrdOr 
No.  E-5147atl4).  T 


One  argument  made  by  Oxnard  against  suspension 
was  most  revealing  and  prophetic. 

1 

“The  argmnent  that  we  are  prevented  from  sujs- 
pending  Oxnard’s  operating  authority  because  the 
carrier  has  on  file  an  application  for  an  individual 
exemption  imder  Part  291  is  without  merit.  Boiljd 
down,  Oxnard  is  saying  that  by  filing  such  an 
application  it  can  obtain  a  virtual  immunity  frojtn 
the  requirements  of  the  Civil  Aeronautics  Act  ai^d 
\dolate  it  at  will  pending  disposition  of  the  app^- 
cation.  If  this  were  so  then  the  limitations  of  the 
Act  and  the  existing  regulations  would  be  worth¬ 
less.  We  do  not  conceive  that  we  are  so  helpless 
to  enforce  the  statute.  It  is  the  carrier’s  obliga¬ 
tion  to  abide  by  that  statute  and  regulations  there¬ 
under  at  aU  times  no  matter  how  many  applich- 
tions  it  may  file  to  be  exempted  therefromJ” 
(Order  No.  E-5147  at  16). 


This  has  been  the  basic  disagreement  between  Peti¬ 
tioners  and  Respondent  and  it  bears  directly  on  Re¬ 
spondent’s  findings  below.  Petitioners  believe  that  the 
law  should  bow  to  them  and  their  interests.  Respon(i- 
ent  believes  that  air  carriers  must  bow  to  the  law  afid 
the  public  interest.  That  Petitioners’  conduct  and  ap¬ 
proach  to  the  law  has  not  changed  in  the  slightest  is 
revealed  by  Respondent’s  findings  in  the  enforcemeiit 
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proceeding  against  Petitioners.  Compliance  Proceed¬ 
ing  Twentieth  Century  Air  Lines,  Inc.,  et  cd..  Order 
No.  E-9360,  July  1, 1955.*^ 

“When  we  cut  through  the  web  of  inter-company 
dealings  and  technical  devices  employed  by  the 
respondents,  it  is  perfectly  clear  that  the  respond¬ 
ents  have  attempted  to  make  a  mockery  of  the 
Board’s  regulations  and  to  operate  without  regard 
for  the  requirements  of  the  Civil  Aeronautics  Act. 
No  amoimt  of  pious  protestations  by  respondents 
can  now  obscure  the  fact  that  they  deliberately 
embarked  upon  an  involved  scheme  to  operate  a 
regular  scheduled  transcontinental  air  transporta¬ 
tion  business  without  a  certificate  of  public  con¬ 
venience  and  necessity  or  other  appropriate  op¬ 
erating  authority.  These  respondents  attempted 
to  give  a  semblance  of  propriety  to  their  opera¬ 
tions  by  using  four  different  letters  of  registra¬ 
tion  held  by  four  ostensibly  separate  and  in¬ 
dependent  irregular  carriers.  But,  as  the  Exam¬ 
iner  has  so  painstakingly  pointed  out,  the  inde¬ 
pendence  of  these  companies  was  nominal  rather 
than  real ;  and  the  alleged  ovmers  of  these  carriers 
were  merely  straw  men  set  up  to  conceal  the 
identity  of  the  true  owners.  In  a  very  real  sense, 
the  individual  respondents  herein  were  puppe¬ 
teers,  manipulating  the  controls  over  their  differ¬ 
ent  enterprises  to  maintain  the  appearance  of  sep¬ 
arate  operations  by  each  carrier  respondent,  while 
in  fact  engaging  in  regular  scheduled  air  trans¬ 
portation  as  a  single  company.”  (Id.  at  4^5). 

Petitioners  argued  in  the  compliance  ease  as  they 
do  here’®  that  if  they  had  complied  with  the  law  they 


”  Respondent’s  findings  and  conclusions  in  the  enforcement  pro¬ 
ceeding  with  regard  to  individual  violations  and  unlawful  control 
were  incorporated  herein  by  reference  (Jt.  App.  447). 


*®See  Petitioners’  Brief,  p.  45,  footnote  40. 
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would  have  been  put  out  of  business  and  contended 
that  their  operations  served  an  important  public  in-S 
terest.  Respondent’s  answer  to  this  contention  in  thej 
compliance  case  places  the  present  problem  in  sharp] 
focus. 

“Viewed  in  their  proper  perspective,  thes^ 
claims  (which  we  do  not  concede  as  correct) 
demonstrate,  from  a  different  aspect,  the  respond^ 
ents’  disregard,  indeed  contempt,  for  the  law — } 
whether  it  be  a  statute  of  Congress,  or  regulations! 
adopted  pursuant  thereto.  Since  respondents  disi 
agree  with  the  policies  heretofore  adopted  by  thei 
Board,  and  embodied  in  regulations  and  decision^ 
of  the  Board,  they  apparently  feel  free  to  ignorej 
the  enactments  of  Congress  and  the  regulations! 
thereunder  in  order  to  vindicate  their  own  conn 
ceptions  of  sound  air  transport  policy.  Indeed,  by 
referring  to  their  activities  as  early  as  1946,  re¬ 
spondents  are  in  effect  flaunting  the  fact  that  they 
were  responsible  for  the  activities  of  Standard 
Airlines,  Inc.,  and  Viking  Airlines  [sic],  whose 
letters  of  registration  as  large  irregular  carriers 
were  revoked  for  knowing  and  wiUful  violations  of 
the  Act.  i 

I 

“Even  if  we  were  to  assume  that  the  Board’s] 
policies  have  been  imsound  (and  we  make  no  such] 
concession)  it  would  be  unthinkable  to  allow  these 
respondents,  or  any  other  private  parties,  to  takel 
matters  into  their  own  hands,  and  have  us  condone 
such  action.  The  plain  fact  is  that  Congress  has 
enjoined  anyone  from  engaging  in  air  transpor¬ 
tation  without  a  certificate  of  public  convenience 
and  necessity  or  other  appropriate  operating  au¬ 
thority  from  the  Board.  Respondents  have  flag¬ 
rantly  and  willfuUy  ignored  the  statutory  plan.  I 
Unless  and  until  the  Board  alters  the  regulations! 
here  involved,  or  the  Congress  directs  a  new  policy, 
we  are  duty  Iwund  to  preserve  the  integrity  of  our] 
processes,  and  the  statutory  plan  that  has  been  en-j 
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trusted  to  us  for  admiuistratiou.  After  all,  Con¬ 
gress  has  delegated  to  this  Board,  and  not  to  re¬ 
spondents,  the  administration  of  the  Civil  Aero¬ 
nautics  Act. 

“We  cannot  stress  too  strongly  the  importance 
of  enforcing  the  requirements  of  our  Act  and  the 
rules  and  regulations  issued  thereimder.  The  ad¬ 
ministration  of  the  Civil  Aeronautics  Act  is  neces¬ 
sarily  dependent  upon  detailed  regulations  which 
reach  into  virtuallv  everv  facet  of  an  air  carrier’s 
operations.  If  the  respondents  herein  are  per¬ 
mitted  to  ignore  the  Board’s  regulations  with  im¬ 
punity,  it  win  be  difficult  to  expect  that  other  air 
carriers  wiU  not  follow  suit,  and  the  inevitable  re¬ 
sult  will  he  a  weakening  of  the  whole  regulatory 
structure  which  has  taken  years  to  build.”  {Id. 
at  19-21). 

The  facts  on  which  these  findings  were  made  in  the 
Compliance  case  were  stipulated  into  this  proceeding 
(Jt.  App.  7-9).  The  same  facts  not  only  warrant 
but  dictate  that  Petitioners’  unfitness  bars  them  from 
certification  under  the  Act. 

Respondent,  intimately  familiar  with  Petitioners’ 
record  over  a  period  of  years,  concluded  that  it  could 
not  find  Petitioners  “willing”  to  comply  with  the 
law  and  denied  the  application  for  the  reason,  in  addi¬ 
tion  to  others,  that  Petitioners  are  unfit.  Such  a  deter¬ 
mination  is  peculiarly  within  the  province  of  Respond¬ 
ent;  it  is  Respondent  that  must  be  satisfied  that  the 
public  interest  will  be  served  by  grant  of  Petitioners’ 
application.  Respondent’s  determination  must  stand 
because  it  is  clearly  not  arbitrary  or  capricious.  FCC 
V.  WOKO,  329  U.S.  223,  227,  229  (1946).’* 


I*  Compare  FCC  v.  Broadcasting  Service  Organization,  Inc.,  337 
U.S.  901  (1949),  with  Broadcasting  Service  Organization,  Inc.  v. 
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B.  PETITIOySSS’  ATTACK  OK  TEE  FIKBIKG  TEAT  TEET  ASE 
VKFIT  SEOULD  BE  EEJECTED. 

Petitioners  seek  to  escape  the  consequence  of  their 
long  history  of  disregard  for  law  by  urging: 

1.  Their  violations  should  have  been  weighed  against 
the  alleged  violations  of  other  applicants  and  the  al¬ 
leged  need  for  the  service  Petitioners  propose. 

2.  Respondent’s  determination  of  unfitness  is  arbi¬ 
trary  because  Respondent  has  consistently  ignored  the 
alleged  violations  of  other  carriers  in  determining  fit¬ 
ness. 

3.  Respondent’s  detennination  that  Petitioners  arc 
unfit  is  not  based  on  substantial  evidence. 

None  of  these  contentions  helps  Petitioners. 

1.  Comparative  consideration  op  Petitioners’  violations  with 

Petitoners’  proposal.  j 

Petitioners’  contention  that  Respondent  was  re-j 
quired  to  weigh  the  violations  against  the  need  for  the 
service  proposed  by  Petitioners  is  wholly  withoutj 
merit. 

First,  Petitioners  blink  at  the  fact  that  Respondent! 
found  no  public  need  for  the  service  they  proposed. 
See  discussion,  supra,  pp.  10-16.  There  being  noj 
need  for  Petitioners’  proposed  service,  any  such  comn 
parative  consideration  would  have  been  futile.  ! 

Second,  the  law  is  quite  clear,  that,  in  any  eventJ 
Respondent  was  not  required  to  measure  Petitioners’! 

FCO,  84  App.  D.C.  152,  157-58,  160,  171  F.2d  1007,  1012-13,  101^ 
(1948).  See  also  ABC  Freight  Forwarding  Corp.  v.  United  States] 
125  F.  Supp.  926,  928-29  (S.D.N.Y.  1954),  afE’d  per  curiam,  34^ 
U.S.  967  (1955),  and  Mester  v.  United  States,  70  F.  Supp.  118, 122 
(E.D.N.Y.  1947),  afif’d  per  curiam,  332  U.S.  749  (1947).  | 
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unfitness  against  their  proposed  service.  Precisely  the 
same  contention  was  made  in  FCC  v,  WOKO,  329  U.S. 
223,  228-29  (1946),  and  specifically  rejected  by  the 
Supreme  Court. 

2.  Comparative  consideration  op  PErmoNERs’  violations  with 

ALLEGED  VIOLATONS  OF  OTHER  APPLICANTS. 

Petitioners’  contention  that  Respondent  was  re¬ 
quired  to  make  findings  comparing  the  violations  of 
Petitioners  with  the  alleged  violations  of  other  appli¬ 
cants  is  equally  without  merit. 

In  the  first  place.  Respondent’s  disposition  of  Peti¬ 
tioners’  application  on  the  merits  disposes  of  this  issue, 
as  it  did  the  preceding  issue. 

In  any  event.  Respondent  was  not  required  to  make 
such  express  findings.  In  Johnston  Broadcasting  Co. 
V.  FCC,  85  App.  D.C.  40,  175  F.  2d  351  (1949),  upon 
which  Petitioners  rely,  the  question  presented  was  a 
choice  between  two  applicants,  both  of  whom  were 
found  qualified.  Here,  Petitioners  have  been  found 
so  lacking  in  the  bare  qualifications  for  a  certificate 
as  not  to  require  comparative  consideration.  In  FCC 
V.  WOKO,  supra,  the  Supreme  Court  agreed  with  the 
contention  of  the  FCC  that  it  could  not  be  required 
to  exercise  its  discretion  so  as  to  entrust  the  responsi¬ 
bilities  of  a  license  to  an  applicant  guilty  of  a  sys¬ 
tematic  course  of  deception.  Id.  at  229.  Here,  the 
Board  found  a  systematic  course  of  violations.  In 
WOKO  the  applicant  was  barred.  Here,  too.  Peti¬ 
tioners  are  barred.  Alleged  violations  of  other  appli¬ 
cants  are  whoUv  irrelevant. 

% 

Of  very  real  pertinence  also  is  ABC  Freight  For¬ 
warding  Corp.  V.  United  States,  125  F.  Supp.  926 
(S.D.  N.Y.  1954),  aff’d  per  curiam,  348  U.S.  967 
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(1955),  where  the  ICC  first  granted  a  freight  forj- 
warding  permit  and  then  denied  the  application  oil 
rehearing  solely  because  of  a  finding  that  the  applicanjt 
had  engaged  in  freight  forwarding  operations  for 
which  it  was  not  authorized.  There,  too,  it  was  urged 
that  the  violation  should  not  be  a  bar  to  certification. 
There,  too,  the  Court  held  to  the  contrary  in  the  fol^ 
lowing  very  pertinent  language.  j 

“The  Commission  is  better  equipped  than  ^ 
court  to  reach  a  determination  on  the  issues  whicl^ 
have  been  entrusted  to  it.  The  Commission  is 
charged  with  the  determination  as  to  whether 
granting  the  application  would  be  consistent  wit^ 
the  ‘national  transportation  policy.’  Part  of  that 
policy  as  enunciated  by  Congress  is  ‘to  provide 
for  fair  and  impartial  regulation  of  aU  modes  of 
transportation’.  It  may  well  be  that  it  would  no\ 
be  consistent  with  this  policy  to  reward  an  appli^ 
learnt  who  has  flouted  the  regulatory  authority  by- 
extending  its  activities,  illegally  cmd  through  subr 
terfuge,  into  an  area  for  which  no  authority  ha4> 
yet  been  obtained.  So,  too,  the  Commission  in  it^ 
administrative  capacity  may  take  notice  of  its 
previous  opinion  in  which  the  same  applicant  haql 
been  reprimanded  for  extending  its  services  at  4 
time  when  no  permit  had  been  obtained  for  sucb 
extension.”  {Id.  at  929,  emphasis  supplied).  | 

It  is  also  noteworthy  that  the  dissent  in  the  ABO 
Freight  Forwarding  case  was  based  primarily  on  th0 
proposition  that  there  had  been  but  a  single  violatioii 
of  a  single  ICC  order  and  this  was  insufficient  to  justify 
a  conclusion  that  the  grant  of  the  application  was  inj 
consistent  with  the  public  interest.  The  dissent  stated| 
however:  1 


“No  doubt  an  habitual  course  of  misconduct  04 
the  part  of  a  freight  forwarder  would  substan4 
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tiate  the  improbability  that  to  grant  him  a  permit 
would  subserve  the  prescribed  public  interest  and 
policy.”  {Id.  at  932). 

Furthermore,  the  requirement  that  an  administra¬ 
tive  agency  make  adequate  findings  does  not  mean  that 
it  must  state  the  obvious.  The  violations  which  Peti¬ 
tioners  attribute  to  the  other  applicants  constitute  at 
most  a  recital  of  a  few  isolated  instances,  some  involv¬ 
ing  allegations  only,  of  violations  of  a  de  minimis 
character.  The  carriers  involved  had  been  subject  to 
regulation  by  Respondent  since  1938.  It  is  not  strange 
that  Respondent  did  not  find  it  necessary  expressly 
to  place  these  few  trivial  instances  against  the  records 
of  their  operations  during  17  years  of  administrative 
regulation  and  to  compare  those  records  with  Peti¬ 
tioners’.  The  difference  in  the  character  of  Petitioners’ 
violations  is  so  obvious  as  to  have  required  no  specific 
findings  on  the  point.  Cf.  United  States  v.  Pierce 
Auto  Freight  Lines,  327  TJ.S.  515,  530-31  (1946). 

Finally,  since  Petitioners’  application  was  rightly 
denied,  they  have  no  ground  for  complaint.  They  have 
not  shown  that  they  are  worse  off  than  they  would 
have  been  had  the  applications  of  successful  appli¬ 
cants  been  denied  as  well  as  Petitioners’  application. 
Thus,  Petitioners  have  no  interest  in  the  grants  to 
other  carriers  in  the  proceeding  below  and  were  in  no 
way  aggrieved  or  adversely  affected  by  those  grants. 
Under  the  circumstances  Petitioners  have  no  standing 
to  complain.  Simmons  v.  FCC,  83  App.  D.C.  262,  264, 
169  F.  2d  670,  672,  cert,  denied,  335  U.S.  846  (1948) ; 
Simmons  v.  FCC,  79  App.  D.C.  264,  265,  145  F.  2d 
578,  579  (1944). 
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3.  The  determination  op  unfitness  is  not  arbitrary  because  iOF 

INCONSISTENCY  WITH  PAST  DECISIONS  OP  RESPONDENT.  | 

Petitioners  label  Respondent’s  decision  “arbitrary” 
because,  they  allege,  other  carriers  had  previously  bepn 
awarded  certificates  despite  prior  violations.  j 

This  contention  is  also  disposed  of  by  FCC  v. 
WOKO,  supra.  Said  the  Court:  j 

“The  mild  measures  to  others  and  the  apparently 
unannounced  change  of  policy  are  consideratiohs 
appropriate  for  the  Commission  in  determinihg 
whether  its  action  in  this  case  is  too  drastic,  but 
we  cannot  say  that  the  Commission  is  bound  py 
anything  that  appears  before  us  to  deal  with  pU 
cases  at  all  times  as  it  has  dealt  with  some  that 
seem  comparable.”  {Id.  at  228).“* 

! 

^  See  also  Mester  v.  United  States,  70  F.  Supp.  118,  122  (E-jD. 
N.Y.  1947),  aif’d  per  euriam,  332  U.S.  749  (1947).  The  geneifal 
principle  of  the  WOKO  case  as  it  relates  to  administrative  stf^re 
decisis  has  been  followed  in  many  other  cases  dealing  with  problete 
other  than  fitness.  See,  e.g.,  Virginian  Ey.  v.  United  States,  2l72 

U. S.  658,  665-66  (1926) ;  Churchill  Tabernacle  v.  PCO,  81  Ap|p. 
D.C.  411,  413,  160  F.2d  244,  246  (1947) ;  Shawmut  Ass’n.  v.  SEC, 
146  P.2d  791,  796-97  (1st  Cir.  1945) ;  Courier  Post  Publishing  cjo. 

V.  POC,  70  App.  D.C.  80,  85,  104  P.2d  213,  218  (1939).  | 

The  principal  cases  cited  by  Petitioner  for  the  opposite  result 

are  NLRB  v.  Mall  Tool  Co.,  119  P.2d  700  (7th  Cir.  1941),  ai^d 
McKay  v.  Wahlenmaier,  96  App.  D.C,  313,  226  F.2d  35  (1955|). 
However,  both  cases  are  so  different  on  their  facts  from  the  ca^ 
now  before  the  Court  as  to  make  their  dictum  about  consisten<py 
wholly  inapplicable  here.  In  the  Mall  case  the  Court  held  th^t 
the  NLRB,  in  ordering  back  pay  for  wrongfully  discharged  eiji- 
ployees,  had  departed  from  its  usual  rule  of  ordering  back  pefy 
only  from  the  time  of  filing  charges  and  erred  because  the  filiiig 
was  unreasonably  delayed  and  there  were  no  mitigating  circuih- 
stanees.  Furthermore,  the  departure  from  prior  practice  there 
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4.  Respondent’s  finding  op  xwfitness  is  based  on 

SXJBSTANTIAL  EVIDENCE. 

Petitioners  contend  that  Respondent  has  found 
them  unfit  solely  because,  over  a  period  of  time,  Peti¬ 
tioners  have  flown  more  frequently  than  permitted  by 
Respondent’s  regulations.^  Petitioners  then  urge  that 
the  whole  record  does  not  warrant  the  inference  that 
these  violations  imply  disregard  of  Board  regulations 
if  a  certificate  is  awarded. 

But  Petitioners  apparently  misunderstand  Respond¬ 
ent’s  findings.  Respondent  made  quite  clear  that  it 
was  the  long  history  of  association  with  flagrant  vio¬ 
lations  of  the  Act,  the  repetition  of  the  violations  and 
the  callous  disregard  for  law  to  be  inferred  therefrom 
that  produced  such  a  pattern  of  unreliability  as  to  re¬ 
quire  denial  of  the  application  (Jt.  App.  447-48). 
These  are  the  crucial  findings.  Under  the  law  they 

worked  a  benefit  to  private  parties  which  the  Court  considered  un¬ 
related  to  the  public  welfare  which  the  NLRB  was  supposed  to 
promote.  This  was  not  the  case  with  Respondent’s  order  here. 
It  is  significant,  moreover,  that  the  Mall  case  was  relied  on  by  the 
Court  of  Appeals  in  WOKO  v.  FCC,  80  App.  D.C.  333,  153  P.2d 
623  (1946),  which  was  reversed  by  the  Supreme  Court.  FCC  v. 
WOKO,  329  U.S.  223  (1946).  The  McKay  case  presented  the  pro¬ 
cedural  issue  of  whether  the  Secretary  of  Interior  properly  could 
overlook  an  applicant’s  failure  to  conform  to  long  standing  re¬ 
quirements  for  the  filing  of  an  application  to  the  disadvantage  of 
another  applicant.  Unlike  the  case  now  before  the  Court,  there 
was  involved  no  substantive  issue  respecting  judgment  as  to  the 
applicant’s  future  conduct,  but  rather  departure  from  a  practice  so 
well  established  as  to  have  the  force  of  a  procedural  regulation. 

See  Davis,  Administrative  Law  (1951)  pp.  550-52  for  a  favorable 
comment  on  WOKO  and  adverse  treatment  of  Mall. 

Petitioners’  Brief,  p.  48. 
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need  only  be  supported  by  substantial  evidence  in  the 
record  as  a  whole.“  The  evidence  is  overwhelming. 

Petitioners  also  urge  that  Respondent  had  ignored 
Petitioners’  evidence  of  alleged  reliability  and  selected 
only  isolated  references  imfavorable  to  Petitioners. 
This  is  entirely  without  foundation.  Respondent  spe¬ 
cifically  adverted  to  the  lines  of  evidence  submitted 
by  Petitioners  in  their  own  defense  and  was  unper¬ 
suaded  by  this  evidence  that  under  certificated  opera¬ 
tions  Petitioners  “would  or  could  resist  unlawful  ac¬ 
tivities  which  would  be  profitable  to  them,  but  con¬ 
trary  to  law.”  (Jt.  App.  448). 

CONCLUSION 

Respondent’s  order  denying  Petitioners’  application 
should  be  affirmed. 

Respectfully  submitted, 

Eknest  W.  Jennes, 

Edgab  F.  Czaeka,  Jk., 

701  Union  Trust  Building, 
Washington  5,  D.  C. 
Attorneys  for  Intervenor 
Americm  Airlines,  Inc. 

Of  Counsel: 

Covington  &  Bubling, 

701  Union  Trust  Building, 

Washington  5,  D.  C. 

May  1, 1956. 


“  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  373  (1951) ;  NLRB 
V.  Biscuit  and  Cracker  Workers,  222  P.2d  573,  576  (2d  Cir.  1955) ; 
Dolcin  Corp.  v.  PTC,  94  App.  D.C.  247,  254,  219  P.2d  742,  749  I 
(1954),  cert,  denied,  348  U.S.  981  (1955);  Capital  Transit  Co.  v.  j 
United  States,  97  P.  Supp.  614,  619  (D.D.C.  1951). 
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APPENDIX 

Pertinent  Provisions  op  the  Civil  Aeronautics  Act,  52  Stat. 

973,  As  Amended,  49  U.S.C.  §  401  (1952) 

DECLARATION  OF  POLICY 

Sec.  2  [49  XJ-S.C-  §402]  In  the  exercise  and  performance 
of  its  powers  and  duties  under  this  Act,  the  Authority 
shall  consider  the  following,  among  other  things,  as  being 
in  the  public  interest,  and  in  accordance  with  the  public 
convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the  na¬ 
tional  defense; 

(b)  The  regulation  of  air  transportation  in  such  man¬ 
ner  as  to  recognize  and  preserve  the  inherent  advantages 
of,  assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers ; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discrimination,  undue  preferences  or  advantages,  or 
unfair  or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero- 
nautics- 

•  •  •  •  • 

CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND  NECESSITY 

Sec.  401  [49  U.S.C.  §481] 

•  •  «  •  • 

Issuance  of  Certificate 

(d)  (1)  The  Authority  [Board]  shall  issue  a  certificate 
authoriziiig  the  whole  or  any  part  of  the  transportation 
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covered  by  tbe  application,  if  it  finds  that  the  applicant  ib 
fit,  •willing,  and  able  to  perform  snch  transportation  propj- 
erly,  and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority 
[Board]  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity;  otherwise 
such  application  shall  be  denied.  1 

•  •  *  #  •  j 

Terms  amd  Conditions  of  Certificate  j 

(f)  Each  certificate  issued  under  this  section  shall  spei- 
cify  the  terminal  points  and  intermediate  points,  if  anyi, 
between  which  the  air  carrier  is  authorized  to  engage  in 
air  transportation  and  the  service  to  be  rendered;  an<J 
there  shall  be  attached  to  the  exercise  of  the  pri'vileges 
granted  by  the  certificate,  or  amendment  thereto,  suclji 
reasonable  terms,  conditions,  and  limitations  as  the  public? 
interest  may  require.  A  certificate  issued  under  this  seci- 
tion  to  engage  in  foreign  air  transportation  shall,  insofai 
as  the  operation  is  to  take  place  without  the  United  States^ 
designate  the  terminal  and  intermediate  points  onl3(’ 
insofar  as  the  Authority  [Board]  shall  deem  practicablei 
and  otherwise  shall  designate  only  the  general  route  oi[ 
routes  to  he  followed.  Any  air  carrier  holding  a  certificate 
for  foreign  air  transportation  shall  be  authorized  to  handle 
and  transport  mail  of  countries  other  than  the  United 
States.  No  term,  condition,  or  limitation  of  a  certificate) 
shall  restrict  the  right  of  an  air  carrier  to  add  to  or  change) 
schedules,  equipment,  accommodations,  and  facilities  foil 
performing  the  authorized  transportation  and  service  a^ 
the  development  of  the  business  and  the  demands  of  the! 
public  shall  require.  No  air  carrier  shall  be  deemed  to 
have  violated  any  term,  condition,  or  limitation  of  its  cer-] 
tificate  by  landing  or  taking  off  during  an  emergen^  at, 
a  point  not  named  in  its  certificate  or  by  operating  in  anj 
emergency  under  regulations  which  may  be  prescribed  by] 
the  Authority  [Board],  between  terminal  and  intermediate] 
points  other  than  those  specified  in  its  certificate.  Any  air] 
carrier  may  make  charter  trips  or  perform  any  other  spe-j 
cial  service,  without  regard  to  the  points  named  in  its] 
certificate,  under  regulations  prescribed  by  the  Authority] 
[Board].  ; 
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HATES  FOE  CABEIAGS  OF  FEB80N8  AND  FBOPEBTT 

Sec.  404  [49  U.S’.C.  §484] 

Carrier's  Duty  to  Provide  Service,  Rates,  cmd  Divisions 

(a)  It  shall  be  the  duty  of  every  air  carrier  to  provide 
and  furnish  interstate  and  overseas  air  transportation,  as 
authorized  by  its  certificate,  upon  reasonable  request 
therefor  and  to  provide  reasonable  through  service  in  such 
air  transportation  in  connection  with  other  air  carriers; 
to  provide  safe  and  adequate  service,  equipment,  and  fa¬ 
cilities  in  connection  with  such  transportation;  to  estab¬ 
lish,  observe,  and  enforce  just  and  reasonable  individual 
and  joint  rates,  fares,  and  charges,  and  just  and  reason¬ 
able  classifications,  rules,  regulations,  and  practices  relat¬ 
ing  to  such  air  transportation;  and,  in  case  of  such  joint 
rates,  fares,  and  charges,  to  establish  just,  reasonable,  and 
equitable  divisions  thereof  as  between  air  carriers  par¬ 
ticipating  therein  which  shall  not  unduly  prefer  or  preju¬ 
dice  any  of  such  participating  air  carriers. 

Discrimination 

(b)  No  air  carrier  or  foreign  air  carrier  shall  make,  give, 
or  cause  any  undue  or  unreasonable  preference  or  ad¬ 
vantage  to  any  particular  person,  port,  locality,  or  descrip¬ 
tion  of  traffic  in  air  transiportation  in  any  respect  whatso¬ 
ever  or  subject  any  particular  person,  part,  locality,  or 
description  of  traffic  in  air  transx>ortation  to  any  unjust 
discrimination  or  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

•  •  •  *  • 

COMPLAINTS  TO  AND  INVESTIGATIONS  BY  TBE  AVTMOBITY 

Sec.  1002  [49  U.S.C.  §642] 

•  •  •  *  • 

Power  to  Prescribe  Raies  and  Practices  of  Air  Carriers 

(d)  Whenever,  after  notice  and  hearing,  upon  complaint, 
or  u(pon  its  own  initiative,  the  Authority  [Board]  shall  be 
of  the  opinion  that  any  individual  or  joint  rate,  fare,  or 
charge  demanded,  charged,  collected  or  received  by  any 
air  carrier  for  interstate  or  overseas  air  transportation, 
or  any  classification,  rule,  regulation,  or  practice  affecting 
such  rate,  fare,  or  charge,  or  the  value  of  the  service  there¬ 
under,  is  or  will  be  unjust  or  unreasonable,  or  unjustly 


discriminatory,  or  unduly  preferential,  or  unduly  preju¬ 
dicial,  the  Authority  [Board]  shall  determine  and  pres^ril^ 
the  lawful  rate,  fare,  or  charge  (or  the  maximum  or  mini- 
mum,  or  .the  maximum  and  minimum  thereof)  thereafteir 
io  be  demanded,  charged,  collected,  or  received,  or  the 
lawful  classification,  rule,  regulation,  or  practice  -thereafteir 
to  be  made  effective:  Provided,  That  as  to  rates,  fare^, 
and  charges  for  overseas  air  transportation,  the  Authority 
[Board]  shall  determine  and  prescribe  only  a  just  and 
reasonable  maximum  or  minimum  or  maximum  and  minij- 
mum  rate,  fare,  or  charge.  1 

i 

Rvle  of  Rate  Making  j 

(e)  In  exercising  and  performing  its  powers  and  duties 
with  respect  to  the  determination  of  rates  for  the  carriage 
of  persons  or  property,  the  Authority  [Board]  shall  tak^ 
into  consideration,  among  other  factors —  j 

(1)  The  effect  of  such  rates  upon  the  movement  ofi 

tr^c;  I 

(2)  The  need  in  .the  public  interest  of  adequate  and! 

eflfcient  transportation  of  persons  and  property  by  airj 
carriers  at  the  lowest  cost  consistent  with  the  furnishing  | 
of  such  service;  I 

(3)  Such  standards  respecting  the  character  and  quality  i 

of  service  to  be  rendered  by  air  carriers  as  may  be  pre¬ 
scribed  by  or  pursuant  to  law; 

(4)  The  inherent  advantages  of  transportation  by  air¬ 
craft  ;  and  ! 

(5)  The  need  of  each  air  carrier  for  revenue  suflScient  | 

to  enable  such  air  carrier,  under  honest,  economical,  and  1 
efficient  management,  to  provide  adequate  and  efficient  air  i 
carrier  service,  i 

OjRDBSS,  notices,  and  SBEVICE  j 

Sec,  1005  [49  U.S.C,  §645]  I 

•  •  #  •  •  I 

Form  and  Service  of  Orders 

1 

ff)  Every  order  of  the  Authority  shall  set  forth  the  i 
findings  of  fact  upon  which  it  is  based,  and  shall  be  ! 
served  upon  the  par-ties  to  the  proceeding  and  the  persons  | 
affected  by  such  order. 
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Petitioners^ 
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On  Petition  to  Review  an  Order  of  the 
Civil  Aeronautics  Board. 


BRIEF  OF  INTERVENER,  UNITED  AIR  LINES,  INC. 


COUNTER-STATEMENT  OF  THE  CASE. 


An  examination  of  the  Petition  for  Review  and  a  study 
of  Petitioners’  brief  show  that  the  awards  to  Intervener, 
United  Air  Lines,  Inc.,  are  of  insignificant  effect  as  they 
fl-PPly  to  Petitioners.  In  fact,  it  is  not  at  all  clear  what, 
if  any,  awards  made  to  United  Air  Lines  are  here  being 
challenged  by  Petitioners.  North  American,  in  its  petition 
as  amended,  requests  judicial  review  of  orders  of  the  Civil 
Aeronautics  Board,  E-9537  and  E-9737,  as  they  (a)  amend 
United’s  certificate  of  public  convenience  and  necessity  by 
eliminating  a  previously  existing  restriction  on  United’s 
service  to  and  from  Ft.  Wayne,  Indiana,  (b)  modify  a  prior 
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restriction  on  its  service  at  Detroit,  Michigan,  and  (c) 
designate  Pittsburgh,  Pennsylvania,  as  an  intermediate 
point  on  United’s  Eoute  No.  1.  However,  the  Board’s 
action  as  to  (a)  and  (b)  above  is  nowhere  discussed  in 
North  American’s  brief.  Indeed,  in  its  statement  of  the 
case.  North  American’s  description  of  “the  significant 
route  awards  •  •  •  which  were  competitive  with  the  appli¬ 
cations  of  Petitioners”  refers,  insofar  as  United  is  con¬ 
cerned,  only  to  the  authorization  given  it  to  serve  Pitts¬ 
burgh.  However,  even  as  to  that  authorization,  only  the 
most  fleeting  references  are  made — a  total  of  16  lines  in 
North  American’s  entire  brief  being  directed  to  that  award. 

Nevertheless,  out  of  an  abundance  of  caution.  United 
will  address  itself  to  all  three  of  those  authorizations  and 
will  demonstrate  that  North  American’s  contention  regard¬ 
ing  the  Board’s  findings  supporting  its  preference  for 
United  is  wholly  without  merit.  Additionally,  it  will  be 
shown  that  North  American’s  argument  with  respect  to 
the  Board’s  findings  as  to  North  American’s  lack  of  fitness, 
are  equally  untenable.* 

Before  proceeding  to  a  consideration  of  these  subjects, 
it  is  necessary  to  more  fully  set  forth  certain  facts  than 
has  been  done  by  Petitioners: 

United’s-  Eoute  No.  1  extends  between  various  cities 
in  the  United  States,  including  Seattle,  Portland,  San  Fran¬ 
cisco,  Oakland,  Los  Angeles,  and  San  Diego  on  the  Pacific 
Coast,  Boise,  Salt  Lake  City,  Denver,  Omeiha,  Des  Moines, 
Moline,  Chicago,  Ft.  Wayne,  Toledo,  Detroit,  Cleveland 
and  Akron  in  the  Eocky  Mountain,  Great  Plains  and  Great 
Lakes  areas,  and  Philadelphia,  Newark,  and  New  York  in 
the  East.  Prior  to  the  Board’s  decision  in  the  New  York- 
Chicago  Service  Case — the  proceeding  giving  rise  to  the 

*  Presumably,  respondent,  CiTil  Aeronautics  Board,  and  other  interven¬ 
ers  win  discuss  awards  made  to  other  ai^cants  as  well  as  other  points 
raised  by  Petitioners.  In  ^e  interest  of  avoiding  as  much  r^tition 
as  possible,  this  brief  win  be  contoed  to  the  subjects  enumerated. 
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present  petition  for  review — ^United  authorizations  to 
serve  Ft.  Wayne  and  Detroit  were  subject  to  certain  re¬ 
strictions.  While  United  was  authorized  to  provide  ser¬ 
vice  between  Detroit  and  the  points  above  named  (except 
Ft.  Wayne),  all  of  United’s  Detroit  flights,  including  those 
to  and  from  Philadelphia,  were  required  to  originate  and 
terminate  at  New  York  in  the  East,  and  Denver  or  a  point 
beyond  in  the  West.  The  restriction  in  relation  to  Ft. 
Wayne  precluded  service  to  that  point  on  flights  that 
served  Toledo  or  Detroit  (Joint  App.  236-7). 

As  stated,  the  Board,  in  the  proceeding  below,  removed 
the  Ft.  Wayne  restriction  in  its  entirety.  This  had  the 
two-fold  effect  of  eliminating  the  necessity  of  operating 
flights  at  Ft.  Wayne  which  were  separate  and  distinct 
from  flights  that  served  Detroit  and  Toledo,  and  of  enab¬ 
ling  United  to  serve  Ft.  Wayne-Toledo  and  Ft.  Wayne- 
Detroit  passengers  (Joint  App.  306,  441).  United’s  De¬ 
troit  restriction  was  modified  only  to  the  extent  of  per¬ 
mitting  United  to  operate  turn-around  service  between 
Detroit  and  Philadelphia.  In  all  other  respects,  the  re¬ 
quirement  that  United’s  Detroit  service  be  provided  on 
long-haul  flights  was  maintained.  This  action  of  the  Board 
enabled  United  to  better  serve  Detroit-Philadelphia  traffic 
— ^which  only  United  had  authority  to  serve  prior  to  the 
Board’s  decision  under  review  (Joint  App.  281-2,  436-7). 

Insofar  as  Pittsburgh  is  concerned,  the  Board  certificated 
that  city  as  an  intermediate  point  on  United’s  transcon¬ 
tinental  route  between  New  York  and  the  West  Coast,  but 
it  did  so  subject  to  two  restrictions;  (a)  a  requirement 
that  United’s  Pittsburgh  flights  stop  at  Chicago,  and  (b) 
a  further  requirement  that  all  of  those  flights  also  originate 
and  terminate  at  least  as  far  west  as  Omaha.  In  imposing 
these  restrictions,  the  Board  found  that  “the  public  con¬ 
venience  and  necessity  do  not  require  the  authorization  of 
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United  to  provide  additional  competitive  services  within 
the  area  embraced  by  this  proceeding  [i,  e.,  the  New  York- 
Chicago  area],  but  that  granting  United’s  application 
herein,  subject  to  an  appropriate  long-haul  restriction,  will 
enable  the  carrier  to  provide  necessary  and  desirable  ser¬ 
vice  between  Pittsburgh  and  points  west  of  Chicago  with¬ 
out  adverse  effect  on  the  existing  regional  services  which 
it  will  parallel”  (Joint  App.  517-24).  Also  significant  here 
is  the  fact  that  this  award  to  United  occurred  approxi¬ 
mately  two  and  one-half  months  after  North  American’s 
application  had  been  denied  since  by  its  Opinion  E-9537  of 
September  1,  1955  in  which  North  American’s  application 
was  rejected.  United’s  Pittsburgh  application  was  deferred 
for  later  consideration  (Joint  App.  450).  It  was  not  until 
November  14,  1955  (Opinion  E-9737)  that  United  vras 
given  authority  to  serve  Pittsburgh  (Joint  App.  516-7). 

In  contrast  to  these  awards  which  either  modified 
United’s  previously  existing  authority  with  respect  to  cities 
that  it  already  served  or,  in  the  case  of  Pittsburgh,  added 
a  single  city  to  United’s  previously  existing  route,  North 
American’s  application  sought  the  creation  of  entirely  new 
routes  in  the  area  under  consideration.  Specifically,  North 
American  requested  new  routes  between  New  York  and 
Chicago,  nonstop,  and  via  Detroit,  Cleveland,  Pittsburgh 
and  Philadelphia  (Joint  App.  197).  It  did  not  apply  to 
serve  either  Ft.  Wayne  or  Toledo— both  of  which  were  in¬ 
volved  in  United’s  application  to  remove  the  restriction  on 
its  Ft.  Wayne  service.  Likewise,  although  North  Ameri¬ 
can  proposed  service  to  Detroit,  it  did  not  ask  for  au¬ 
thority  to  serve  Detroit-Ft.  Wayne  traffic — also  involved 
in  United’s  Ft.  Wayne  restriction  application.  With  re¬ 
spect  to  Detroit-Philadelphia,  North  American’s  proposal 
was  to  provide  competitive  service  between  those  cities 
while  United’s  application  for  the  award  made  to  it  was, 
as  already  indicated,  designed  to  improve  United’s  previ- 
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ously  existing  and  exclusive  Detroit-Philadelphia  service. 
Moreover,  tum-around  flights  between  those  cities,  which 
United  sought  and  was  authorized  to  operate,  were  at 
no  time  proposed  by  North  American.  Finally,  unlike 
United’s  Pittsburgh  application,  North  American’s  pro¬ 
posal  was  directed  entirely  to  providing  additional  com¬ 
petitive  service  for  that  city  within  the  New  York-Chicago 
area  (Joint  App.  197). 

The  Board  denied  North  American’s  application  on  two 
grounds:  (1)  that  North  American’s  proposed  services 
were  not  required  by  the  public  convenience  and  necessity, 
and  (2)  that  North  American  did  not  satisfy  the  pre¬ 
requisites  of  “fitness”  specified  in  Section  401(d)  of  the 
Civil  Aeronautics  Board  (49  U,  S.  C.  481).  In  conjunc¬ 
tion  with  the  first  of  these  grounds,  the  Board,  among 
other  things,  found  that  to  grant  a  completely  new  route 
to  a  new  carrier  (as  North  American  proposed)  would 
make  it  necessary  “to  forego  the  public  benefits  flowing 
from  the  improvements  in  the  existing  *  *  *  route  patterns” 
of  Capital,  Northwest  and  TWA  (Joint  App.  446),  By 
adopting  the  Examiner’s  Initial  Decision,  it  also  found 
that  approval  of  North  American’s  application  would  dilute 
the  potential  air  coach  revenues  between  major  cities  and 
thereby  thwart  the  Board’s  earlier  announced  objective 
of  extending  “the  benefits  of  low-fare  service”  to  the 
leaner  routes  and  less  lucrative  cities  served  by  carriers 
already  certificated  (Joint  App.  308-10,  446). 

In  support  of  its  conclusion  that  North  American  failed 
to  meet  the  requirements  of  fitness,  the  Board  found  (1) 
that  “Messrs.  Weiss,  Lewin,  Fischgrund  and  Hart,  the 
central  figures  in  the  North  American  group,  have  a  long 
history  of  association  with  flagrant  violations  of  the  Act 
and  cannot  be  found  sufficiently  reliable  to  entrust  with  the 
operation  of  the  certificated  routes  they  propose,”  and  (2) 
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that  “as  the  moving  figures  in  the  operations”  of  other 
irregular  air  carriers,  these  same  individuals  had  shown  a 
“callous  disregard”  for  both  the  Act  and  the  Board’s  regu¬ 
lations,  (3)  that  they  gained  “unlawful  control”  of  the 
carrier  participants  in  the  North  American  application 
under  consideration,  (4)  that  after  the  acquisition  of  such 
control,  those  carriers  “engaged  in  regular  and  frequent 
service  in  violation”  of  the  Civil  Aeronautics  Act  and 
Board  regulations,  and  (5)  that  these  respective  violations 
were  “knowing  and  willful”.  Further,  the  Board  incor¬ 
porated  in  its  decision,  findings  that  it  had  previously  made 
in  the  Twentieth  Century  Airlines  Compliance  Proceeding 
(Board  Docket  No.  6000*),  which  set  forth  still  additional 
categories  of  violations,  including  failure  to  comply  with 
Board  regulations  in  the  selling  of  tickets  to  the  public,  as 
well  as  its  finding  that  here  also  these  violations  had  been 
“knowing  and  willful”.  Accordingly,  the  Board  concluded 
that  “based  upon  the  standards  embodied  in  Section  401(d) 
we  are  unable  to  find  North  American  ‘fit,  willing  and  able’ 
within  the  meaning  of  the  Act.”  (Joint  App.  446-8.) 


♦By  stipulation,  agreed  to  by  North  American’s  counsel,  “all  evidence 
admitted  into  the  record  •  •  •  in  Docket  No.  6000”  was  “incorporated 
into  and  considered  a  part  of  the  record”  in  the  New  York-Chicago  Service 
Ca$e  (Joint  App.  7-9). 
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ARGUMENT. 


L 

THE  BOARD,  T7NDEB  THE  FACTS  OF  THIS  CASE,  WAS  NOT 
REQUIRED  TO  MAKE  FINDINGS  SUPPORTING  ITS 
PREFERENCE  FOR  THE  AWARDS  TO  UNITED  OVER 
THE  DENIED  APPLICATION  OF  NORTH  AMERICAN. 

There  is  no  question  before  the  Court  as  to  the  sufficiency 
of  the  Board  ^s  findings  respecting  the  awards,  per  se,  made 
to  United.  On  the  contrary,  North  American’s  argument  is 
simply  that  the  Board  should  have  made  additional  find¬ 
ings  supporting  its  preference  for  those  awards  over  the 
application  of  North  American  which  it  denied.  The  as¬ 
sumption  underlying  that  argument  is  that  those  awards 
and  North  American’s  application  were  competitive.  Johns- 
ton  Broadcasting  Co.  v.  Federal  Communications  Commis¬ 
sion,  85  App.  D.  C.  40,  175  F.  2d  351  (1949),  and  Easton 
Publishing  Co.  v.  Federal  Communications  Commission,  85 
App.  D.  C.  33, 175  F.  2d  344  (1949),  cited  by  North  Ameri¬ 
can,  similarly  assume  a  situation  where  “a  comparative 
determination”  is  involved.  That,  however,  is  not  the 
present  case  and  North  American’s  entire  argument  there¬ 
fore  falls. 

North  American  never  applied  to  serve  Ft.  Wayne.  It 
never  offered  a  shred  of  evidence  respecting  that  commu¬ 
nity.  No  conceivable  basis,  therefore,  existed  for  a  com¬ 
parison  of  the  grant  to  United  and  North  American’s  appli¬ 
cation. 

Similarly,  in  relation  to  Detroit,  United  was  granted  a 
very  limited  expansion  of  its  Detroit  authority,  i.  e.,  an  im¬ 
provement  in  its  previously  existing  service  between  that 
city  and  Philadelphia.  Otherwise,  its  Detroit  authorization 
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remained  the  same.  North  America’s  proposal,  on  the 
other  hand,  was  for  extensive  authority  to  operate  services 
competitive  with  those  of  United  and  others  in  the  area 
between  New  York  and  Chicago,  The  considerations  under¬ 
lying  a  carrier’s  request  to  improve  its  existing  service 
are  entirely  different  from  those  involved  where  the  re¬ 
quest  is  to  conduct  a  competitive  operation,*  Regarding 
Detroit-Philadelphia,  the  difference  is  further  accentuated 
by  the  fact  that  North  American  sought  to  serve  those 
cities  on  an  entirely  new  route  between  New  York  and 
Chicago  and  never  proposed  Detroit-Philadelphia  turn¬ 
around  service.  Indeed,  North  American’s  omission  of  all 
reference  to  United’s  Detroit-Philadelphia  turn-around  au¬ 
thority  in  describing  the  ^‘significant  route  awards  •  ♦  * 
competitive  with  the  application  of  Petitioners,”  is  a  frank 
admission  of  the  lack  of  any  appreciable  similarity  in  the 
two  proposals.  Under  these  circumstances,  any  attempt 
by  the  Board  to  compare  its  limited  award  to  United  and 
North  American’s  broad  proposal  would  have  been  absurd. 
There  were  no  common  grounds  for  comparison ;  the  appli¬ 
cations  sought  quite  different  things ;  and  no  sound  reason, 
therefore,  existed  for  making  findings  preferring  the  one  to 
the  other. 

With  respect  to  Pittsburgh,  it  should  be  noted  at  the  out¬ 
set  that  North  American  is  not  in  any  position  to  raise  a 
complaint  before  this  Court.  It  is  elementary,  and  the  rule 

•This  is  clearly  demonstrated  by  the  Examiner’s  findings,  adopted  by 
the  Board,  that  (1>  “at  the  present  time  United  is  the  only  carrier  cer¬ 
tificated  between  Detroit  and  Philadelphia”:  (2)  “the  traffic  between 
those  points  amounted  to  approximately  51,000  passengers  annually”;  (3) 
“this  traffic  has  been  developed  throujth  United’s  own  efforts,”  and  it 
effected  that  development  to  “a  creditable  extent”;  (4)  load  factors  on 
the  Philadelphia-New  York  sejnnent  on  United’s  flights  serving  Detroit  (a 
segment  that  United  was  required  to  serve  on  those  flights)  were  “un- 
economically  low”  amounting  to  16.8^  during  a  specified  period  in  1953; 
(5)  the  grant  to  United  to  provide  Detroit-Philadelphia  tum-aronnd  serv¬ 
ice  would  “permit  greater  flexibility”  in  its  operations  between  those 
points,  enable  it  “to  maintain  adequate  frequencies  at  convenient  hours 
as  the  needs  of  the  traffic  might  dictate”  and  would  result  in  a  “more 
intensive  development”  of  the  Detroit-Philadelphia  traffic;  and  (6)  accord¬ 
ingly,  “the  public  interest”  required  the  modification  of  United’s  Detroit 
restriction  to  permit  such  tum-around  services  (Joint  App.  281-2). 
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is  incorporated  in  Section  1006(e)  of  the  Civil  Aeronautics  | 
Act,  that  a  party  on  appeal  cannot  ordinarily  raise  ques-  j 
tions  that  it  did  not  present  to  the  tribunal  whose  decision  | 
is  the  subject  of  review  (49  TJ.  S.  C.  646(e)).*  j 

The  Examiner,  in  his  Initial  Decision,  recommended  that  i 
United  ^s  Pittsburgh  application  be  deferred  for  considera-  j 
tion  with  the  Denver  Service  Case  (Joint  App.  314-5).  The  j 
Board,  in  its  original  opinion  in  the  instant  proceeding,  | 
adopted  that  recommendation  (Joint  App.  450-1).  While  ! 
North  American  filed  exceptions  to  the  Examiner  ^s  Initial  j 
Decision,  it  did  not  except  to  that  recommendation  (Tr.  | 
10878-87).  On  the  contrary,  North  American  was  per-  i 
fectly  satisfied  to  have  its  own  application  passed  upon  | 
promptly  by  the  Board,  but  to  have  United’s  deferred  to  j 
some  later  date.  As  a  matter  of  fact,  even  when  the  Board’s  | 
original  opinion  was  issued  in  this  case  adopting  the  Ex-  | 
aminer’s  recommendation  for  deferral.  North  American  j 
still  made  no  objection  to  that  procedure.  It  did  not  do  so  | 
notwithstanding  the  fact  that  it  must  have  been  perfectly  j 
apparent  that,  if  the  Board  followed  the  Examiner’s  recom-  ! 
mendation  as  to  United  while  it  disposed  of  North  Ameri-  | 
can’s  proposal,  no  occasion  would  exist  for  making  findings  j 
relative  to  a  preference  as  to  United.  North  American,  by  | 
its  continued  acquiescence  and  silence  must  be  found  to  I 
have  waived  the  objection  that  it  advances  as  to  United’s  j 
Pittsburgh  award  for  the  first  time  before  this  Court.  | 

The  fact  that  North  American’s  application  was  denied  I 
two  and  one-half  months  before  United’s  was  granted,  in 
and  of  itself  obviated  any  reason  for  the  Board  making  any 
specific  findings  as  to  why  it  preferred  the  award  it  made 
to  United.  Once  having  denied  North  American’s  proposal, 
no  purpose  was  to  be  served  in  resurrecting  and  discussing 
it  again  at  a  later  date.  Equally  important,  the  denial 

•  See  NatiOfuU  Labor  Relatiom  Board  v.  Cheyney  CaUfomia  Lumber 
Co.,  327  V.  S.  385  (1946). 
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of  North  American’s  application  was  wholly  unrelated  to 
the  continued  pendency  of  United’s  Pittsburgh  application. 
The  Board  did  not  say  a  single  word  about  United’s  pro¬ 
posal  when  it  rejected  the  application  of  North  American. 
Still  less  reason,  therefore,  existed  for  the  Board  to  dis¬ 
cuss  North  American’s  proposal  when  it  subsequently 
granted  United  authority  to  serve  Pittsburgh. 

Furthermore,  as  in  the  case  of  the  other  United  awards 
discussed,  that  relating  to  Pittsburgh  differs  substantially 
from  the  services  that  were  proposed  by  North  American. 
United  was  granted  authority  to  provide  Pittsburgh  with 
service  not  only  within  the  New  York-Chicago  area  but 
also  beyond  that  area,  viz.,  to  the  west  beyond  Chicago 
(Joint  App.  517-24).  North  American’s  application  did 
not  involve  any  Pittsburgh  services  to  the  west.  Equally 
important.  United  already  possessed  routes  between  New 
York  and  Chicago  and  served  each  and  everyone  of  the 
cities  in  that  area  to  which  it  proposed  to  link  Pittsburgh. 
United’s  application  requested  the  certification  of  the  single 
point  of  Pittsburgh  on  those  routes.  North  American,  how¬ 
ever,  sought  entirely  new  routes  from  New  York  to  Chi¬ 
cago,  not  only  nonstop  and  via  Pittsburgh  but  also  via 
Philadelphia,  Cleveland  and  Detroit.  Its  application,  there¬ 
fore,  presented  issues  predominantly  unrelated  to  questions 
of  Pittsburgh  air  service.  These  substantial  differences 
made  the  proposals  of  United  and  North  American  totally 
dissimilar  and  removed  any  reasonable  basis  of  comparison. 

No  occasion,  therefore,  existed  for  the  Board  to  have 
made  findings  as  to  why  it  preferred  any  of  the  awards  to 
United  over  the  application  of  North  American.  Those 
awards  and  North  American’s  application  differed  sub¬ 
stantially  in  all  cases.  Further,  as  to  Pittsburgh,  the  denial 
of  North  American’s  application  preceded  and  was  unre¬ 
lated  to  the  authorization  made  at  a  later  date  to  United. 
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II. 

NOBTH  AMERICAN’S  ATTACK  ON  THE  BOARD’S  DENIAL 

OF  ITS  APPLICATION  ON  THE  GROUND  OF  LACK  OF 

FITNESS  IS  UNTENABLE. 

Were  it  not  for  the  fact  that  North  American  endeavors 
to  whitewash  itself  and  conduct  a  smear  campaign  against 
other  carriers,  little  in  the  way  of  an  answer  would  be  re¬ 
quired  to  its  contentions  respecting  the  Board's  findings 
as  to  North  American's  lack  of  fitness. 

In  the  first  place,  the  Board's  finding  that  North 
American's  proposed  service  was  not  required  by  the  pub¬ 
lic  convenience  and  necessity  suflSces  for  denial  of  its  appli¬ 
cation.  Under  Section  401(d)  of  the  Civil  Aeronautics  Act, 
two  ultimate  findings  are  prerequisite  to  the  issuance  of 
a  certificate,  viz.,  (1)  that  the  service  proposed  is  required 
by  the  public  convenience  and  necessity,  and  (2)  that  “the 
applicant  is  fit,  willing  and  able  to  perform  such  transpor¬ 
tation  properly,  and  to  conform  to  the  provisions  of  this 
Act  and  the  rules,  regulations,  and  requirements  of  the 
Board  hereunder.”  “Otherwise,”  according  to  that  section, 
“such  application  shall  be  denied.”  (49  U.  S.  C.  Sec. 
481(d).)  Therefore,  if  the  Board's  finding  that  North 
American's  proposed  service  is  not  required  by  the  public 
convenience  and  necessity  is  upheld,  it  will  be  unnecessary 
for  the  Court  to  consider  the  issue  of  fitness.  Conversely, 
if  the  Court  sustains  the  Board's  finding  as  to  North  Ameri¬ 
can’s  lack  of  fitness,  it  will  be  unnecessary  for  it  to  consider 
the  findings  as  to  public  convenience  and  necessity. 

The  case  of  Federal  Comrmmications  Commission  v. 
WOKO,  329  U.  S.  223  (1946)  is  dispositive  of  North  Ameri¬ 
can's  principal  contentions  in  relation  to  the  subject  of 
fitness.  There,  the  Supreme  Court  upheld  a  decision  of 
the  Federal  Communications  Commission  denying  an  appli- 
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cation  for  renewal  of  a  radio  station  license  where,  in 
reports  to  the  Commission  over  a  twelve  year  period  and  in 
its  application  for  renewal,  the  beneficial  ownership  of 
24%  of  the  company’s  stock  had  been  concealed.  The 
Commission’s  finding  was  that  the  applicant  had  failed  to 
disclose  that  fact,  and,  upon  the  basis  of  that  finding,  pro¬ 
ceeded  to  the  conclusion  that  the  applicant  “cannot  be 
entrusted  with  the  responsibilities  of  a  licensee.”  The 
Commission’s  finding  and  conclusion  in  that  respect  was 
attacked  on  the  grounds,  among  others,  that  the  conceal¬ 
ment  was  of  only  an  immaterial  fact,  that  there  had  been 
no  finding  by  the  Commission  that  the  concealment  had 
influenced  it  in  granting  prior  renewals  of  the  applicant’s 
license,  and  that  it  had  made  no  findings  whatsoever  as  to 
the  quality  of  the  applicant’s  service  in  the  past  and  its 
equipment  for  the  provision  of  good  service  in  the  future. 
The  Court  rejected  the  first  of  those  arguments  by  stating 
that  (p.  227)  “the  fact  of  concealment  may  be  more  signif¬ 
icant  than  the  facts  concealed,”  and  “the  willingness  to 
deceive  a  regulatory  body  may  be  disclosed  by  immaterial 
and  useless  deceptions  as  well  as  by  material  and  persua¬ 
sive  ones.”  With  respect  to  the  remaining  arguments,  the 
Court  said,  at  p.  229 : 

“We  cannot  say  that  the  Commission  is  required  as 
a  matter  of  law  to  grant  a  license  on  a  deliberately  false 
application  even  if  the  falsity  were  not  of  this  dura¬ 
tion  and  character,  nor  can  we  say  that  refusal  to 
renew  the  license  is  arbitrary  and  capricious  under 
such  circumstances.  It  may  very  well  be  that  this 
Station  has  established  such  a  standard  of  public  serv¬ 
ice  that  the  Commission  would  be  justified  in  consider¬ 
ing  that  its  deception  was  not  a  matter  that  affected 
its  qualifications  to  serve  the  public.  But  it  is  the 
Commission,  not  the  courts,  which  must  be  satisfied 
that  the  public  interest  will  be  served  by  renewing  the 
license.  And  the  fact  that  we  might  not  have  made 
the  same  determination  on  the  same  facts  does  not 
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warrant  a  substitution  of  judicial  for  administrative 
discretion  since  Congress  has  confided  the  problem  to 
the  latter.” 

That  reasoning  is  directly  applicable  here.  Violations  on 
the  part  of  North  American  are  abundantly  established 
as  will  be  shown  below.  That  fact  being  established,  the 
Court  here  cannot  say,  any  more  than  was  said  in  the 
WOKO  Case,  that  the  Board  as  a  matter  of  law  is  required 
to  grant  a  certificate  to  a  violator  of  the  Act  and  the 
Board’s  regulations,  particularly  where  as  here  the  legis¬ 
lation  makes  a  finding  of  “fitness”  a  prerequisite  to  the  is¬ 
suance  of  such  a  certificate. 

Moreover,  in  the  WOKO  Case,  as  North  American  argues 
here,  the  contention  was  advanced  that  the  administrative 
agency’s  action  in  granting  applications  of  other  alleged 
violators  and  denying  the  application  of  the  present  appli¬ 
cant  was  arbitrary  and  capricious.  The  Supreme  Court 
also  rejected  that  argument  and  it  did  so  in  the  following 
language  (p.  228) : 

“Much  is  made  in  argument  of  the  fact  that  decep¬ 
tions  of  this  character  have  not  been  uncommon  and  it 
is  claimed  that  they  have  not  been  dealt  with  so  severely 
as  in  this  case.  Cf.  Navarro  Broadcasting  Association, 
8  F,  C.  C.  198.  But  the  very  fact  that  temporizing  and 
compromising  with  deception  seemed  not  to  discourage 
it,  may  have  led  the  Commission  to  the  drastic  meas¬ 
ures  here  taken  to  preserve  the  integrity  of  its  own 
system  of  reports.  The  mild  measures  to  others  and 
the  apparently  unannounced  change  of  policy  are  con¬ 
siderations  appropriate  for  the  Commission  in  deter¬ 
mining  whether  its  action  in  this  case  is  too  drastic, 
but  we  cannot  say  that  the  Commission  is  bound  by 
anything  that  appears  before  us  to  deal  with  all  cases 
at  all  times  as  it  has  dealt  with  some  that  seem  com¬ 
parable.” 

Also  directly  in  point  is  ABC  Freight  Forwarding  Corp. 
V.  United  States,  125  F.  Supp.  926  (D.  C.,  S.  D.,  N.  Y.,  1954) 
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aflSnned,  348  U.  S.  967  (1955)  where  the  Court  sustained  a 
decision  of  the  Interstate  Commerce  Commission  which 
denied  the  application  of  a  freight  forwarder  to  extend  the 
area  of  its  operations.  The  denial  was  predicated  on  the 
fact  that  the  applicant  had  conducted  operations  without 
having  obtained  authority  therefor  from  the  Commission. 
The  Commission's  denial  of  the  application  was  attacked 
as  being  arbitrary  and  capricious.  The  Court  in  disposing 
of  that  contention  said  at  p.  928 : 

‘‘Does  the  fact  that  an  applicant  for  a  permit  for 
extension  of  services  has  participated,  through  con¬ 
cealment,  in  illegal  activities  relating  to  the  object  for 
which  the  permit  is  sought,  make  the  applicant  un¬ 
qualified  to  extend  his  services,  or  make  an  extension 
of  services  by  such  applicant  contrary  to  public  inter¬ 
est  and  the  national  transportation  policy? 

“A  court  might  reach  a  different  conclusion  on  this 
point  than  a  commission;  a  court  conceivably  might 
conclude  that  proof  of  previous  illegal  conduct  by  an 
applicant  would  not  be  sufficient  for  it  to  conclude  that 
the  applicant  was  unqualified  or  that  an  extension  of 
its  services  would  be  contrary  to  the  public  interest. 

“But  that  issue  is  not  before  this  Court,  We  are  not 
here  at  liberty  to  consider  what  this  Court  might  de¬ 
cide  if  it  were  trying  the  case  de  novo.  The  issue  for 
the  Court  is  whether  the  action  of  the  Commission  is 
arbitrary  or  capricious,’^ 

After  citing  and  discussing  the  WOKO  Case,  the  Court 
concluded: 

“•  *  *  The  Commission  is  charged  with  the  de¬ 
termination  as  to  whether  granting  the  application 
would  be  consistent  with  the  ‘national  transportation 
policy.’  Part  of  that  policy  as  enunciated  by  Congress 
is  ‘to  provide  for  fair  and  impartial  regulation  of  all 
modes  of  transportation.’  It  may  well  be  that  it  would 
not  be  consistent  with  this  policy  to  reward  an  appli¬ 
cant  who  has  flouted  the  regulatory  authority  by  ex¬ 
tending  its  activities,  illegally  and  through  subterfuge, 
into  an  area  for  which  no  authority  had  yet  been  ob¬ 
tained.  •  •  •” 
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North  Americanos  argument  that  the  Board finding  of  I 
unfitness  is  inferred  “from  one  fact  alone — ^its  determina-  | 
tion  that  petitioners  have  over  a  period  of  time  flown  more  j 
frequently  than  permitted  by  its  regulations, Us  charges  j 
that  other  applicants  in  the  proceeding  committed  “serious  | 
violations,  0  0  and  its  contention  that  the  Board  failed  to  | 
make  a  comparative  evaluation  of  the  relative  fitness  of  i 
the  various  applicants,  are  nothing  more  than  an  attempt  i 
at  obscuration.  | 

Neither  of  the  two  Board  Orders  cited  by  North  Ameri-  j 
can  establish  any  violations  on  the  part  of  United  Air  ! 
Lines.  On  the  contrary,  the  first  order  (E-7062)  simply  | 
denied  a  petition  that  United  had  filed  requesting  certain  j 
exemption  authority.  No  hearings  were  had  in  connection  | 
with  it  or  in  relation  to  the  later  order  (E-7365)  referred  i 
to  by  North  American.  The  issue  involved  in  both  in-  | 
stances  was  a  conflict  betw^een  what  United,  after  extensive  j 
tests,  urged  as  increased  safety  standards  and  a  previously  j 
announced  Board  policy  of  requiring  a  specified  number  ! 
of  seats  on  coach  aircraft.  The  question  was  resolved  by  j 
United  undertaking  substantial  modifications  in  its  aircraft  j 
so  as  to  allow  the  number  of  seats  designated  by  the  Board  i 
and  at  the  same  time  to  effectuate  the  additional  safety  I 
measures  that  United  had  been  advocating.  Not  only  j 
was  there  in  this  situation  an  absence  of  established  viola-  j 
tion,  but  it  was  one  where  a  carrier  was  proposing  a  | 
higher  level  of  safety  than  that  called  for  by  Board  regula-  i 
tions — something  for  which  no  sound  basis  for  criticism  ! 

could  exist.  i 

\ 

North  American’s  protestations  of  relative  innocence,  on  | 
the  other  hand,  are  refuted  by  the  Board’s  findings,  among  I 
others,  that  Messrs.  Weiss,  Pischgrund,  Lewin  and  Hart  | 
had  “a  long  history  of  association  with  flagrant  violation  I 
of  the  Act”  and  its  findings  as  to  their  “callous  disre-  i 


gard'^  not  only  of  the  Act,  but  also  of  the  Board's  own 
regulations.  Seldom,  if  ever,  has  the  Board  had  occasion 
to  use  language  as  strong  as  this.  Nevertheless,  those 
findings,  as  appears  from  the  face  of  the  Board's  opinion, 
are  based  on  (1)  the  previously  described  violations  found 
in  the  proceeding  xmder  review,  (2)  those  found  in  the 
Twentieth  Century  Compliance  Case,  and  (3),  in  addition, 
violations  committed  by  Standard  Airlines,  Viking  Air¬ 
liners  and  Oxnard  Sky  Freight  reaching  back  as  far  as 
1949  and  during  periods  when  the  four  above-named  indi¬ 
viduals  were  moving  figures  in  the  operations  of  those 
carriers.* 

Indeed,  the  violations  of  the  latter  three  carriers  men¬ 
tioned,  which  were  properly  the  subject  of  oflScial  notice  by 
the  Board  {ABC  Freight  Forwarding  Corp,  v.  United 
States,  supra),  reflect  clearly  the  long  continued  “callous 
disregard"  by  Messrs.  Weiss,  Fischgrund,  Lewin  and  Hart 
of  the  Act  and  Board  regulations.  In  Viking  Airliners  et 
ah,  Noncertificated  Operations,  11  C.A.B.  401  (1950),  the 
Board  found  that  Viking,  which  was  then  operated  by 
Lewin  and  Hart,  had  over  a  period  of  time  not  only  oper¬ 
ated  a  greater  frequency  of  service  than  permitted  by  its 
authority,  but  also  had,  among  other  things,  charged  greater 
and  lesser  fares  than  those  called  for  by  its  tariff  and  had 
falsely  advertised  discoxmts  when,  in  fact,  such  discounts 
were  not  actually  given.  As  a  consequence,  the  Board 
there  revoked  Viking's  Letter  of  Registration  as  an  irregu¬ 
lar  air  carrier  for  “persistent  disregard  of  the  require¬ 
ments  of  the  Act  and  the  Board's  regulation  thereunder." 
Likewise,  in  Standard  Air  Lines,  Noncertificated  Opera- 
tions,  10  C.A.B.  486  (1949),  where,  in  revoking  the  Let- 

*  The  fact  that  the  Board  relied  on  violations  found  in  these  various 
proceeding  also  destroys  North  Americanos  argument  that  if  the  Cornpli- 
ance  Cose  **18  reversed  or  remanded  on  any  other  ground  than  the  validity 
of  the  regulations,  the  Board  has  not  prc^rly  found  that  Petitioners  are 
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ter  of  Eegistration  of  Standard  Airlines  in  which  Weiss  | 
and  Fischgmnd  were  the  president  and  vice-president,  re-  j 
spectively,  the  Board,  among  other  things,  found  that  the  | 
latter  individual  upon  being  informed  of  that  carrier’s  vio-  | 
lation  of  Board  regulations  “announced  to  the  Board’s  ] 
representative  *  *  *  that  no  adjustment  in  operations  were  | 
contemplated  and  if  any  adjustments  were  made  they  would  ! 
have  to  be  in  the  Board’s  regulations.”  | 

The  record  in  the  Twentieth  Century  Compliance  Case,  \ 
incorporated  herein  by  stipulation,  is  equally  demonstrative  ! 
of  North  American’s  lack  of  fitness.  The  many  and  j 
devious  paths  that  Weiss,  Fischgmnd,  Lewin  and  Hart  | 
employed  to  evade  and  circumvent  the  express  provisions  j 
of  the  Civil  Aeronautics  Act  and  Board  requirements,  i 
clearly  delineated  in  the  extensive  record  made  there,  are  j 
summarized  in  the  Examiner’s  Initial  Decision  in  that  case  i 
— and  his  findings  in  that  respect  were  incorporated  by  the  j 
Board  in  its  decision  in  the  proceeding  here  under  review  ! 
(Joint  App.  446-7).  That  record  also  contains  the  testi-  ; 
mony  given  by  Hart  in  that  case  as  well  as  his  testimony  | 
in  a  court  proceeding — testimony  which  caused  the  Ex-  | 
aminer  in  the  Compliance  Case  to  find  (Joint  Appendix,  p.  | 
1286,  Case  No.  12,858)  :*  j 

“A  thorough  appraisal  of  this  testimony,  both  as  it  | 
was  given  at  the  time  of  the  hearing  and  on  review  | 
of  the  transcript,  can  lead  only  to  one  conclusion  and  ! 
that  is  that  respondent  Hart,  as  a  witness  in  this  ! 
case,  was  plainly  not  telling  the  truth.  He  admitted,  I 
in  his  testimony  here,  that  he  lied  under  oath  while  i 
testifying  before  the  court  in  Hart  v.  Hart,  and  he  | 
then  attempted  to  justify  this  amazing  admission  as  an  i 
act  he  committed  in  an  etfort  to  protect  the  monetary  j 
interests  of  respondents  Weiss,  Lewin,  and  Fischgrtmd.  i 
However  lacking  in  moral  code  this  admission  may  i 

•  By  order,  dated  December  6,  1^55,  the  record  herebefore  certified  to  ‘ 
this  Court  in  Case  No.  12,858  was  incorporated  by  reference  into  the  tran-  ] 
script  of  record  in  the  present  review  proceeding. 
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imply,  it,  nevertheless,  in  the  opinion  of  the  Examiner, 
constitutes  merely  a  handy  device  to  escape  the  con¬ 
sequence  that  would  obviously  follow  if  respondent 
Hart’s  testimony  in  the  case  of  Hart  v.  Hart  were  to 
be  taken  at  its  face  value.” 

Additionally,  although  not  utilized  by  the  Board  as  a 
basis  for  any  of  its  findings,  this  Court  may  judicially 
notice  that  North  American’s  past  conduct  has  been  the 
subject  of  discussion  in  judicial  opinions.  In  North  Ameri¬ 
can  Aircoach  Systems  v.  North  American  Aviation,  _ 

F.  2d  4  Aviation  Cases  17801  (C.  C.  A.  9th,  1955),  in 
upholding  an  injunction  precluding  North  American  Air- 
coach  Systems  and  others  from  using  the  name  “North 
American”,  the  Court  said: 

u  *  «  •  record  shows  that  the  activities  of  the  de¬ 
fendants  [North  American  Aircoach  Systems  and 
others]  have  been  such  that  shades  might  have  been 
cast  upon  the  reputation  of  plaintiff  [North  American 
Aviation,  Inc.]  if  it  had  not  been  so  well  established.” 

North  American’s  arguments  that  the  only  violation 
found  as  to  it  is  that  it  flew  too  frequently  and  that  the 
issue  consequently  is  whether  a  violation  of  that  character 
supports  a  finding  that  it  could  not  resist  unlawful  ac¬ 
tivities,  therefore,  not  only  fail  to  square  with  the  facts 
but  they  are  irrelevant.  In  the  WOKO  Case,  the  con¬ 
cealment  was  of  an  immaterial  fact.  Yet,  the  Supreme 
Court  could  not  say  that  the  Commission  was  required 
as  a  matter  of  law  to  grant  a  license  on  a  deliberately 
false  application.  By  the  same  token  here,  even  had  North 
American’s  sole  violations  been  flying  too  frequently,  the 
fact  that  such  violations  exist  effectively  precludes  a  court 
from  saying  that  the  Board,  as  a  matter  of  law,  is  required 
to  find  that  the  violator  of  the  Act  and  Board  regulations 
is  “fit”. 

Accordingly,  intervener,  United  Air  Lines,  Inc.,  respect- 
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►  fully  submits  that  the  petition  for  review  of  North  Ameri- 

^  can  Airlines,  Inc.,  et  aL,  should  be  denied. 

►  Respectfully  submitted, 


L 


1^ 


May  1, 1956. 


James  Francis  Reiixy, 

1625  K  Street,  N.  W., 
Washington  6,  D.  C-, 
and 

John  T.  Loech, 

Floyd  M.  Rett, 

231  South  La  Salle  Street, 
Chicago  4,  Illinois, 

Attorneys  for  Intervener 
United  Air  lAnes^  Inc. 


>• 


> 


A 


Cebtificate  of  Sebvice. 


I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  Brief  (in  printed  form)  of  Intervener,  United  Air 
Lines,  Inc-,  npon  the  following  persons  by  mailing  copies 
thereof  to  them,  properly  addressed  and  postage  prepaid : 

Franklin  M.  Stone 
General  Connsel 
Civil  Aeronautics  Board 
Washington,  D.  C. 

Daniel  L.  Friedman 
Department  of  Justice 
Washington,  D.  C. 

William  C.  Burt 
836  Wyatt  Building 
Washington  5,  D.  C. 

Attomey  for  North  American 
Airlines,  Inc.,  et  al. 

William  Caverly 
206  Tower  Building 
14th  &  K  Street,  N.W. 

Washington  5,  D.  C. 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701  K  Street,  N.  W. 

Washington,  D.  C. 

Attorney  for  Northwest  Airlines,  Inc. 

William  Alonzo  Carter 
1016  Ring  Budding 
Washington,  D.  C. 

Attorney  for  Capital  Airlines,  Inc. 
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Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 


Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 

/s/  James  Fbancis  Reilly, 

Attorney  for  Intervener, 
United  Air  Lines,  Inc. 


May  1,  1956. 


I 


I 


i 

I 


MEMORANDUM  IN  UEU  OF  BRIEF  BY  INTERVENOR 
CAPITAL  AIRLINES,  INC. 


IN  THE 

United  States  Court  of  Appeals 

Fob  the  Disteict  of  Columbia  Cibcuit 

_ Ctrrfr:;  cf  f.-pcdh 

No.  12,942  w:;..  f 

:’:r  9.  ' 


r 


NORTH  AMERICAN  AIRLINES,  INC:,  et  al.,  Petition^^ 

V.  <  - '  K 

CIVIL  AERONAUTICS  BOARD,  Respondent 


Petition  of  North  American  Airlines,  Inc.  et  aL  for  Judicial 
Review  of  Orders  of  the  Civil  Aeronautics  Board 


Chakles  H.  Muechison 
Robebt  B.  Hankins 
Macon  M.  Abthub 
1016  Ring  Building 
Washington  6,  D.  C. 
Attorneys  for  Intervenor 
Capital  Airlines,  Inc. 

Adaib,  Ulmer,  Murchison,  Kent  &  Ashby 
1016  Ring  Building 
Washington  6,  D.  C. 

Of  Counsel 


Pbess  or  BmoN  S.  Adams.  Wasbingtozt.  J>.  C. 


IN  THE 


United  States  Court  oi  Appeals 

Poe  the  District  of  Columbia.  Circuit 


No.  12,942 


NORTH  AMERICAN  AIRLINES,  INC.,  et  al.,  Petitioners 

V. 

CIVIL  AERONAUTICS  BOARD,  Respondent 


Petition  of  North  American  AirlineSp  Inc.  et  aL  for  Judicial 
Review  of  Orders  of  the  Civil  Aeronautics  Board 


MEMORANDUM  IN  LIEU  OF  BRIEF  BY 
INTERVENOR  CAPITAL  AIRLINES,  INC 


To  the  Honorable  Judges  of  the  United  States  Court  of  | 
Appeals  for  the  District  of  Columbia  Circuit:  \ 

i 

Capital  Airlines,  Inc.,  an  intervenor  in  this  proceeding,  j 
will  not  file  a  brief  with  the  Court.  Instead,  Capital  will  i 
rely  upon  the  brief  to  be  filed  herein  by  respondent  Civil  | 
Aeronautics  Board.  | 

Capital  Airlines  has  a  vital  and  continuing  interest  in  I 
this  proceeding.  Capital  was  an  applicant  for  certain  op-  | 
erating  rights  in  the  case  before  respondent  Civil  Aero-  ! 
nautics  Board  to  which  the  petition  for  review  in  the  pres-  | 
ent  cause  is  directed.  In  that  case,  respondent  Board  j 
granted  certain  of  CapitaPs  applications  for  new  operating  j 
authority.  As  appears  from  the  petition  for  review,  re-  | 
spondent  amended  the  certificate  of  public  convenience  and  ■ 
necessity  for  Capital's  route  No.  14  so  as  to  permit  nonstop  ! 
service  between  New  York  and  Detroit,  New  York  and  Chi-  j 
cago,  and  New  York  and  Toledo.  Respondent  added  Phila-  j 
delphia  as  an  intermediate  point  on  Capital's  routes  Nos.  j 
14  and  55,  eliminated  previously  existing  restrictions  | 
against  tum-around  service  by  Capital  between  New  York  | 
and  Detroit,  New  York  and  Pittsburgh,  and  New  York  and  ! 
Toledo,  and  amended  Capital's  certificate  for  route  No.  14  | 
by  adding  Buffalo  and  Rochester  as  intermediate  points  be-  , 
tween  Detroit  and  New  York.  | 

i 

Capital  believes  that  the  action  and  findings  of  the  re-  j 
spondent  were  proper  and  lawful.  Capital  further  believes  j 
that  the  issues  which  have  been  raised  by  the  petition  for  j 
review  will  be  fully  discussed  on  behaK  of  Capital  in  the  I 
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respondent's  brief,  and  that  respondent’s  brief  will  clearly 
show  the  validity  of  its  actions. 

Bespectfnlly  submitted, 

ChakJiKs  H.  Mubohison 
Bobebt  B.  Hakkins 
Macon  M.  AarMim 
1016  Ring  Building 
Washington  6,  D.  C. 

Attorneys  for  Intervenor 
CapUal  Airlines,  Inc. 

At^atrj  TJlmeb,  Mxtbchison,  EIbnt  &  Ashby 
1016  Ring  Building 
Washington  6,  D.  C. 

Of  Cov/nsel 

Dated:  March  9, 1956 
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C«rtiflcale  of  Service  | 

I  hereby  certify  that  I  have  this  9th  day  of  March,  1956, ! 
served  the  foregoing  memorandum  in  lieu  of  brief  upon  thej 
petitioner,  respondent  and  intervenors  by  mailing  copies  | 
thereof,  postage  prepaid,  to  the  following  persons:  | 

William  C.  Burt  I 

836  Wyatt  Building  I 

Washington  5,  D.  C.  j 

Attorney  for  Petitioner  | 

Franklin  M.  Stone  | 

General  Counsel  | 

Civil  Aeronautics  Board  I 

Washington  25,  D.  C.  I 

Attorney  for  Eespondent  | 

William  Caverly  j 

206  Tower  Building  I 

14th  &  K  Streets,  N.  W.  j 

Washington,  D.  C.  i 

Attorney  for  Trans  World  Airlines,  Inc. 

C.  Edward  Leasure 
1701 K  Street,  N.  W. 

Washington  6,  D,  C. 

Attorney  for  Northwest  Airlines,  Inc. 

Ernest  Jennes 
Covington  &  Burling 
Union  Trust  Building 
Washington,  D.  C. 

Attorney  for  American  Airlines,  Inc. 

Walter  E.  Vashak 
Detroit  Aviation  Commission  and 
Detroit  Board  of  Commerce 
Detroit,  Michigan 

/s/  Eobeet  B.  Hankins 
Eobert  B.  Hankins 
Attorney  for  Capital  Airlines,  Inc. 


